ITIF

The Information Technology
& Innovation Foundation

Too often Internet tax
issues are confused, or
even worse, lumped
together by the bumper-
sticker debate between
“Don’t Tax the Net” and
“Level the Tax Playing
Field,” but in fact these
issues are distinct and
deserve distinct policy

VESPO??SEX.

A Policymaker’s Guide

to Internet Tax

BY SCOTT ANDES AND ROBERT D. ATKINSON | MARCH 2013

Within the first two months of 2013, identical bills in the U.S. House and
Senate have been introduced that would provide a federal framework in
which states could opt to require remote sellers to collect state sales taxes.
A bill has been introduced in the U.S. Senate to permanently extend the
moratorium on taxation of Internet access, the Florida legislature passed a
law to tax Internet sales from out-of-state sellers, and the online retail
giant, Amazon, has agreed to collect a 6.35 percent sales tax from
consumers in Connecticut.! Are these decisions inconsistent or unrelated
to one another? Why should Amazon pay taxes in Connecticut and not in,
say, Oklahoma? There is no shortage of interest among states and localities
in new or better-enforced sources of revenue from the Internet, yet in the
current legal environment of Internet taxes, there is confusion over the
most appropriate policy options moving forward.

This guide explains the state of current law and how policymakers should approach taxing
online, digital activity. It focuses on four particular areas: the Internet tax moratorium,
multiple and discriminatory taxes of digital goods, discriminatory taxes on wireless services,
and the collection of sales taxes for online purchases of products. Too often these issues are
confused, or even worse, lumped together by the bumper-sticker debate between “Don’t
Tax the Net” and “Level the Tax Playing Field,” but in fact these issues are distinct and

deserve distinct policy responses.” ITIF believes Congress should address each of these four
areas through proposed legislation.
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Legislation

Description

Recommendation

Internet Tax Freedom Act
(ITFA)

The Digital Goods and
Services Tax Fairness Act

Wireless Tax Fairness Act

The Marketplace Fairness
Act of 2013

Prohibits taxing Internet
access, multiple taxes on
Internet transactions, and
discriminatory taxes on
online transactions.
Prohibits state and local
governments from creating
multiple or discriminatory
taxes on digital goods and
services.

Impose a five-year
moratorium on all new
discriminatory taxes on
mobile phone services or
providers.

Authorizes states to require
collection of sales and use
taxes on goods sold online,

Congress should make the
current moratorium
permanent and eliminate
the grandfather clause.

Congress should
reintroduce and pass the
Act.

Congress should
reintroduce and pass the
Act, make the moratorium
permanent, and require
states to eliminate
discriminatory taxes in this
area.

Congress should pass the
Act to create a cross-
channel tax parity.

provided states meet
minimum requirements for
simplification.

PRINCIPLES OF INTERNET TAX POLICY

Regardless of whether taxes are collected at the local, state or federal level, Internet tax
policy, as with all tax policy, should seek to follow four principles of optimal taxation. The
first three principles, as suggested by tax economists, are that an efficient commodity tax: 1)
induces little change in consumer behavior (unless the explicit purpose is to change
behavior, as is the case with emission taxes, for example); 2) is not borne disproportionally
by low-income individuals and households; and 3) is not placed disproportionally on
activities with strong positive externalities.” In addition, a fourth principle should be
included: a commodity tax should reflect what is sold and not how it is sold.

The first principle is important because the Internet introduces the possibilities of new
business models with online, remote sales of goods and services. Tax policy should not
advertently or inadvertently change consumer behavior either toward or away from online,
remote sales. Economic growth is maximized when these decisions are made solely on the
basis of consumer choice—not consumer choice influenced by unfair tax systems, imposed
on one business model but exempting another.

The third principle is also important, as there is clear evidence that information and
communications technologies are strong drivers of growth, productivity and innovation. *
As such, taxes on Information and Communications Technology (ICT) generally have a
larger negative impact on growth than taxes in other areas. Economists have long
recognized that certain economic activities have positive externalities where the benefits to
the broader economy extend beyond what purchasers of such goods and services pay for.
Excessive taxation on these activities reduces economic welfare more than taxes on other
activities.
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online, remote sales.

There are a number of positive externalities associated with Internet connectivity and
digital goods and services. For example, dematerialization—using bits instead of atoms—
allows digital activities to be much less energy-intensive and have a smaller impact on the
environment than creating, moving, and storing physical goods. CO, emissions associated
with purchasing a CD from a retail store are approximately 3,200g, compared to only 400g
for an album purchased and downloaded online.” ICT use also leads to network
externalities, since the benefits of a network are higher with more users. The classic
example is telephone service, which becomes more valuable to a user if more people are
connected. Indeed, telephone network externalities have long been recognized and have
been a major rationale behind universal service policies. Broadband has network effects in
part because the decision to purchase broadband is dependent in part on having sufficient
knowledge about it. Unlike a service like haircuts or a product like TVs that most people
are familiar with and can accurately value, fewer people are familiar with wireless data and
Internet services and cannot always value their benefits.

Empirical evidence suggests that this is a factor that affects subscribership. Economists
Austan Goolsbee and Peter Klenow found that people are more likely to buy their first
computer if they live in areas where a high proportion of households own computers, or if
a high fraction of their friends and family members own computers—even controlling for
other factors affecting computer ownership. If ownership rates are 10 percent higher in one
city than another in a given year, the gap will be 11 percent the following year, assuming all
else stays constant.® Goolsbee and Klenow explain this effect by suggesting that the number
of experienced and intensive computer users creates a “spillover” effect for non-users. They
conclude that the effect is most probably related to the use of e-mail and the Internet—
consistent with the view of computers as the hubs of information and communications
networks. But the effect is also likely to be related to the fact that people who have friends
and neighbors with broadband are more likely to be able to better understand its value.
Moreover, these externalities are likely to be higher in lower-income neighborhoods where
individuals may have less familiarity with these technologies.

Tax policies that reduce demand for Internet services have an oversized negative impact on
the U.S. economy. Just as every additional Internet user increases the network and thus
benefits all those within the network, each consumer that is discouraged from the digital
economy due to excessive taxation reduces the value of the digital economy for everyone.
Of particular concern are local and state tax authorities that view Internet services as an
opportunity for revenue. When jurisdictions tax digital goods or services, they receive all of
the financial benefit of the tax, but the net social cost of lower rates of access extends
beyond the jurisdictions’ borders to affect residents and businesses across the entire nation.
In order to avoid such a collective action problem there is a strong case that the federal
government should dictate national Internet tax policies.

These principles of optimal taxation are discussed throughout the paper in relation to each
major area of Internet taxation.
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THE INTERNET TAX MORATORIUM

As more and more consumers began to subscribe to the Internet in the mid-1990s—
initially through services like AOL, but increasingly through their broadband providers—
state and local governments began to look to Internet service as a source of tax revenues.
During the late 1990s, legislators proposed everything from an extension of the sales tax, to
so-called “bit taxes” that would tax users based on the amount of data they consumed.” In
1998, Congress recognized that unnecessary and excessive taxation could slow the growth
of the Internet and reduce the benefits from the digital economy. It passed the Internet Tax
Freedom Act (ITFA) to prohibit states from imposing new taxes on Internet access.

The Act prohibits taxes on Internet service itself, whether the Internet Service Provider
(ISP) is supplying dial-up, cable, digital subscriber line (DSL), fiber, satellite, or wireless
Internet. It also ensures that taxes cannot be imposed on incidental services such as e-mail
or instant messaging, and it prohibits multiple taxes from being imposed on online
transactions from multiple jurisdictions. For example, the law prohibits two states from
charging sales tax on a single online purchase unless credit is given for taxes paid in the
other jurisdiction. It also prohibits discriminatory taxes on online transactions that treat
electronic commerce differently from other types of commerce. The Act bars taxes that
would only apply when a product is sold online, and prohibits states from imposing a
higher tax rate when a product is sold online.

The original ITFA expired in 2001 and was renewed in 2001, 2004, and 2007 with the
most recent legislation set to expire in 2014. In 2004, Congress passed a slightly revised
version of the Act, called the Internet Tax Nondiscrimination Act.® The Act included a
number of changes. First, Congress attempted to close the loophole that allowed states to
classify DSL broadband service as a telecommunication service so that they could impose
state taxes. While the original law stated that the term “Internet access” excluded
telecommunication services, Congress redefined the term to exclude telecommunication
services “except to the extent such services are purchased, used, or sold by a provider of
Internet access to provide Internet access.”” In other words, the Internet Tax Moratorium
was extended to include broadband service—including the ISP component and data
transfer component. Under the new definition, states could no longer classify DSL as a
telecommunication service and then claim the Internet tax moratorium did not apply. The
2007 extension further codified that Internet transport services could not be taxed under
the ITFA. According to the more detailed definition of Internet access, access includes “the
purchase, use or sale of telecommunications by a provider of a service.”"” Despite this,
some states still attempt to impose taxes on the underlying broadband transport service.

All three versions of the Act contain a grandfather clause to allow those states and local
jurisdictions that had implemented taxes on Internet access before 1998 to continue to tax
Internet access. Eight “first mover” states are allowed to tax Internet access under the
grandfather clause: Hawaii, New Mexico, North Dakota, Ohio, South Dakota, Texas,
Washington and Wisconsin. The original intent of the grandfather clause was to give states
with existing laws some time to adjust their tax codes to reflect the federal mandate. These
states have still not done so, however.
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overall Internet use is less.

What the ITFA Does Not Address

There is widespread misunderstanding over the scope of the ITFA. The Internet tax
moratorium does not address the much-debated topic of state taxation of out-of-state
Internet sales (which is discussed later in this guide). Second, the Act does not prohibit
states from taxing Internet telephony services, such as voice over IP (VoIP). The law only
bars taxes on Internet access and services incidental to Internet access, such as e-mail and
instant messaging. In 2004, Congress clarified the law specifically to exclude VolIP services
from this ban.

The Internet Tax Freedom Act

Is the Internet tax moratorium still necessary? Detractors say that the Internet is no longer
a nascent technology in need of government support.'' The argument goes that temporary
public support can be needed to help an infant industry become competitive, but at some
point that industry must compete without government support. The premise of this
argument is true, but the conclusion is false. The reason to encourage Internet adoption is
not to protect a nascent industry, but rather to promote affordable access to this technology
for all consumers and to promote investment in a key enabler of our digital economy.
Because Internet access is a prerequisite for participating in our digital society, a robust
broadband network creates economic opportunity that benefits the whole country. Internet
access provides a number of benefits, including access to government services, healthcare
services, online learning, and participation in e-commerce.

Opponents also argue that the Internet is a consumer good and thus should have a
comparable sales tax. However, Internet access is not merely a consumer good, but rather a
tool used by producers to increase economic efficiency and lower the cost of production.
Similarly, investment in machinery has been strongly associated with economic growth and
increased productivity.'” That is why most states offer some form of a sales tax exemption
on the purchase of new machinery for companies, and approximately half also include
telecom and/or broadband equipment in the definition of machinery." In addition, 40
percent of states provide a general, statewide tax credit for companies to invest in
machinery and buildings.'* Treating the purchase of Internet services by “pro-sumers” (i.e.,
consumers who are also producers) as tax-exempt is no different.

Finally, taxing access to the Internet is a national issue that should be resolved at the federal
level. While states also benefit from higher levels of Internet adoption, there is an
asymmetrical distribution between the costs and benefits of taxes on Internet access. States
that tax Internet access get all the benefit (i.e., higher tax revenues), but the costs from
marginally lower Internet use are borne by the entire nation because overall Internet use is
less.

In short, the Internet has taken on an important role in the digital economy and a federal
policy should spur, not hinder, adoption of broadband. For this reason, it is good policy to
make the Internet tax moratorium permanent. In addition, the ITFA can and should be
improved by eliminating the grandfather clause, which allows certain states and local
jurisdictions to impose taxes on Internet access. The prohibition on taxes on Internet access
should be consistent across all states and not reward states that were first to impose taxes on
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Internet access. States that continue to tax Internet access under the grandfather clause are
essentially free riders that happened to get “lucky” by imposing a tax on Internet access
before the 1998 Act. Those states with laws on the books prior to 1998 have had more
than sufficient time to adjust their tax codes to reflect this national policy.

DISCRIMINATORY TAXES ON DIGITAL GOODS AND SERVICES

The second important issue relating to Internet taxation is multiple and discriminatory
taxes on digital goods and services. Digital goods and services are content that is
downloaded over the Internet with no physical component, such as ring-tones, Netflix
movies, or iTunes music. Most tax economists agree that taxes should be levied based on
what is being sold, not how it is being sold."” Online goods and services should be taxed at
the same rate as their physical counterparts. There is no sound economic argument for a
CD purchased in a local mall to be taxed at a lower (or higher) rate than the same music
purchased and downloaded online.

! Il No sales tax levied

St [ State taxes downloaded software and gameas only
State taxes all five major types of digital goods
[] state taxes no digital goods

|:| State taxes 4 of 5 major types of digital goods

Figure 1: States That Tax Digital Goods, 2012'¢

Nonetheless, across the nation, some state and local governments have imposed
discriminatory taxes on the sale of digital goods and services. More than 21 states collect
taxes on digital goods. These states have created these taxes either by statute or
administrative changes to the tax code, and there are significant differences in what types of
digital goods are taxed. According to the Center for Budget and Policy Priorities, there are
five taxable categories of digital goods and services: software, games, e-books, music, and
video."” As of 2012, of the 45 states that levy sales tax, 21 states tax all five categories, 11
states tax only software, 1 state (Kentucky) taxes all categories but music, and 12 states tax
no digital goods. '
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In addition to discriminatory online taxes, in some cases digital goods and services could be
subject to multiple taxes. Without clear guidelines, multiple tax authorities can impose
taxes on a single transaction. Imagine the following scenario: a traveler from Houston
downloads a movie in the Denver airport from Amazon.com, a company headquartered in
Seattle. In this example, at least three states—Texas, Colorado, and Washington—all could
claim that they have the right to tax this transaction. Resolving this dilemma fairly and
consistently requires a national framework for “sourcing” the sale of digital goods and
services (i.e., determining where the sale is taxable).

Imposing higher taxes on digital goods—which are often consumed from out-of-state
sellers—distorts the market by encouraging consumers to purchase physical goods (which
are often consumed from in-state sellers and normally cost more than digital goods) instead
of digital goods. This fear is not unwarranted. All states at one point or another have given
in to pressure from brick-and-mortar businesses and have passed legislative or regulatory
provisions that limit the right of consumers to purchase certain products and services
online. For example, until Congress passed the Fairness to Contact Lens Consumers Act,
many states had responded to pressures from optometrists and imposed restrictions on the
ability of consumers to purchase contact lenses online. The goal of public policy should not
be to protect or insulate any business or industry from changes in the marketplace. Public
policy should certainly focus on ensuring that individuals who lose their jobs have access to
skills training and other assistance to transition into new jobs, but it should not try to erect
barriers to protect existing businesses that may lose out to digital competition

The Digital Goods and Services Tax Fairness Act

The Digital Goods and Services Tax Fairness Act, introduced in 2011 and again in 2012
by Representative Lamar Smith (R-TX) and Senators John Thune (R-SD) and Ron Wyden
(D-OR), would prohibit state and local governments from creating multiple or
discriminatory taxes on digital goods and services. The Digital Goods Act would create a
national framework to ensure fair and equitable taxation of digital content by creating
consistent rules for determining which jurisdiction has taxation authority. It would
disallow multiple and discriminatory taxes, create consistent definitions, and ensure that
other taxes, such as those applied to telecommunications services, cannot be
inappropriately extended to cover digital goods and services. Such legislation would
recognize the importance of digital goods and services to the national economy and would
help ensure a fair, consistent, and non-discriminatory tax system."’

DISCRIMINATORY WIRELESS TAXATION

A third major digital tax issue concerns taxes on wireless communications services. In 2012,
the average U.S. state and local tax rate on wireless services was 17.18 percent—a rate more
than twice as high as the average state and local retail sales tax rate.” In fact, 47 states
subject wireless services to tax rates that are higher than the regular sales tax rate.”’
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For example, in Nebraska (the state with the highest rate), consumers pay a wireless tax rate
of 24.49 percent. Moreover, between 2007 and 2012, state and local tax rates on wireless
services increased three times faster than overall retail sales taxes, from 16.26 percent to
17.18 percent.

Wireless service does not fall under the protection of the Internet tax moratorium in part
because mobile broadband didn’t exist in 1998. When the Internet Tax Freedom Act was
being written, wireless services were synonymous with telephone services; today, wireless
services are better associated with next generation broadband. In fact, just over half of all
Americans own a smart phone.*” As more and more Americans have access to advanced 3G
and 4G broadband services through their phone, wireless service has essentially opened the
doorway for a third broadband “pipe” to the home (to compete with cable modem and
DSL/fiber service). This new “pipe” promises not only to bring additional competition and
consumer benefits to all Americans, but also to provide broadband services in some rural
areas that cannot yet access wired broadband services.?* In short, wireless services promise
to be a growing and more important part of the IT ecosystem in the United States.
Disproportionately high taxes on wireless services are an impediment to a stronger digital
economy.

Economic Costs of Discriminatory Taxes

Discriminatory taxes on wireless service adversely impact the digital economy in two ways.
First, wireless services are highly elastic and therefore additional tax burden reduces their
consumption. Second, to the extent that wireless services are purchased more by low-
income households than other services, the taxes are generally regressive.

Discriminatory Taxes Shift Consumer Behavior

Opponents of banning discriminatory taxes on wireless services argue that the rapid growth
in mobile adoption purchases suggests that the higher taxes have no negative impact. But
the major impact of discriminatory taxes is not on the decision to buy or not buy a cell
phone (although for some individuals this may be the case). Rather, it is on the
consumption of wireless services, with individuals facing higher taxes possibly purchasing
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plans with fewer minutes and fewer services. And for a whole host of digital goods which
are not as necessary, as of yet, to daily life, discriminatory taxes reduce adoption of these
services.

Scholarly studies find that the impact of price (of which taxes are a component) on wireless
expenditures is quite high. Rappoport, Alleman, and Taylor found that for the average
monthly U.S. consumer expenditure on cell phone service ($52 per month), every dollar of
additional tax reduces expenditures by more than $1.60.%° Because wireless data services—
including broadband Internet access—are an even more discretionary purchase for most
consumers, the impact of taxes on wireless data and broadband are likely even higher.
Indeed, Goolsbee finds the elasticity for broadband to be between 2.15 and 3.50, with an
average of 2.75. In other words, increasing taxes on wireless data and Internet services by
$1.00 reduces consumption of these services by an average of $2.75.%

This very high impact of taxes on consumer demand also affects producer decisions on
where to deploy services. As the Government Accountability Office (GAO) reported, one
of the most important factors for companies considering deploying broadband to an area
was the expected demand for broadband service.”” Since adoption rates drive demand, not
only do wireless taxes affect the ability of citizens to afford wireless Internet access, but they
could also discourage some companies from deploying wireless systems. This conclusion is
supported by research by Goolsbee, who found that “applying a tax on broadband would
also reduce the potential producer surplus enough that suppliers would not be able to cover
their fixed costs and would choose to delay the diffusion of broadband in those markets.”?*

Discriminatory Taxes are Regressive

It might be one thing if discriminatory wireless taxes affected mostly demand from higher-
income consumers. But of all advanced information technology and communications
services, wireless is one of the most widely adopted, and wireless services are much more
evenly distributed among income groups than fixed broadband. Rappoport, Alleman, and
Taylor find that while the highest-income Americans ($100,000 or more in annual
income) adopted fixed broadband at 125 percent the rate of average-income Americans,
mobile phone adoption was only 40 percent higher, and mobile Internet use was just 44
percent higher.”” In other words, low-income households were almost as likely to adopt
wireless services as higher-income households. Moreover, when examining just adoption of
Internet-enabled cellular services (as opposed to all the listed services and products), low-
income households (less than $15,000 per year) adopted the service at about the same rates
as high-income households.

Because low-income households are almost as likely to purchase wireless service as higher-
income households, discriminatory taxes on wireless services are more regressive than many
other kinds of taxes. And because of the structure of many of these taxes, the distributional
impacts are even worse. Some jurisdictions (Baltimore, MD, for example) impose
surcharges on service that are not proportional to use. Instead, the tax is the same for all
users, regardless of income or use. Raising the price of wireless broadband service through
discriminatory taxes will slow adoption of broadband, particularly as it’s likely that for
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many low-income households in the future, wireless will be an important means of
accessing the benefits of the Internet.

Wireless Tax Fairness Act

The Wireless Tax Fairness Act of 2011, introduced by Representative Lofgren (D-CA),
would restrict any state or local jurisdiction from imposing new discriminatory taxes on cell
phone services, providers, or property for five years.” The Act passed the House in
November 2011 but failed to pass the Senate. Congress should reintroduce the Wireless
Tax Fairness Act and make the moratorium on discriminatory taxes permanent. In
addition, Congress should go even further and eliminate the de facto grandfather system
that has let so many states and localities impose higher discriminatory taxes on wireless.

Figure 3: Wireless Tax Rates, 20117

COLLECTION OF SALES TAXES FOR INTERNET PURCHASES

The fourth Internet tax issue involves the taxation of traditional goods purchased online. E-
commerce has grown significantly over the past decade, yet states are largely unable to
collect use taxes already owed by purchasers, or to require collection of sales taxes by out-
of-state merchants that do not have physical nexus in the state where the sale is made. One
study estimated that uncollected state and local sales tax from e-commerce would total
$12.6 billion in 2012.3*

There are at least three common misconceptions about states’ abilities to collect tax from
Internet sales. The first is that the Internet Tax Freedom Act prohibits states from
imposing such taxes on out-of-state merchants. This is not the case. The ITFA only
prevents states from imposing multiple or discriminatory taxes on e-commerce, and sets a
moratorium on new taxes on Internet access. The second misconception is that the
Constitution prohibits states from taxing the sale of products over the Internet. In 1992,
the Supreme Court ruled in Quill Corp. v. North Dakota that states cannot require a remote
retailer to collect sales and use taxes for in-state customers unless the retailer has “nexus”
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(e.g., a physical presence) in their state.” The Court reasoned that with over 6,000
different U.S. tax jurisdictions, requiring out-of-state businesses to collect state sales tax
“might unduly burden inter-state commerce,” and violated the commerce clause.** Third,
there is a misconception that in order to revise Quill Corp v. North Dakota, the Supreme
Court needs to overturn its decision. Actually, within the Qui// decision, the Court allowed
Congress to override the ruling and change the definition or requirement of nexus.

States do have the power to require their residents to pay use taxes on sales, even when the
seller is located outside of the state and has no real connection with the state. But states do
not have the ability to require an out-of-state seller to collect the use tax. While in most
states the purchaser is generally responsible for paying the use tax, the rate of purchaser
compliance is extremely low. Requiring sellers to collect and remit the tax is the only
realistic way for states to collect the tax that is already owed.

Some have argued that remote e-commerce sales already suffer from a disadvantage because
they have to pay for shipping and that eliminating the requirement to collect sales tax on
their product just “levels the playing field.”* But e-commerce sellers also have the
advantage of not having to pay for retail store space, the property taxes associated
therewith, and the personnel associated with face-to-face sales. This is not really the point,
however. The role of the government is not to play some kind of Solomonic leveling role to
ensure that competitive business models are equalized in the marketplace. Instead, the role
of government is to ensure that government obligations (including tax policy and
regulation) don’t unfairly burden one business model over the other. After that, it’s up to
consumers to decide which business model they like best.

In essence, while there are clearly advantages to e-commerce, we do not believe these
advantages are sufficient to justify not taxing online sales at the same rate as sales from
“bricks and mortar” stores. In fact, most traditional “brick and mortar” stores have long
ago evolved into multichannel retailers with significant e-commerce. Those multichannel
retailers are required to collect sales tax for all purchases, regardless of whether they were
made in the physical stores or online.

Not requiring collection of sales tax for online purchases gives out-of-state online retailers
an unfair advantage over brick-and-mortar retailers on “Main Street” and distorts the
playing field of the marketplace. Over the past decade, retail e-commerce sales have
increased approximately 24 times faster than non-e-commerce retail sales.*® The lion’s
share of this increase is due to the greater selection of goods and services at lower costs
online. These cost and selection advantages should make e-commerce more than able to
compete with brick-and-mortar firms. There is no reason to continue to favor online
retailers through the tax code, and doing so likely violates a principle of optimal taxation by
shifting consumer behavior away from what they view as the economically rational choice.

State and Federal Efforts

In an effort to gain congressional approval to grant states the authority to require collection
of tax for out-of-state e-commerce sales, states have made a concerted effort to develop a
streamlined taxing system. In 1998, the National Governors Association adopted a policy
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that expresses the willingness of states to simplify their sales taxes with the expectation that,
in exchange, the federal government would provide these states with the authority to
require larger out-of-state sellers (including Internet vendors) to collect sales taxes for the
states. In November 2002, 44 states and the District of Columbia approved the
Streamlined Sales and Use Tax Agreement (SSUTA), a framework for a simplified state
sales and use tax system. The SSUTA includes uniform tax definitions, uniform and
simpler exemption administration, rate simplification, state-level administration of all sales
taxes, and uniform sourcing (to determine where the sale is taxable).”” As of 2011, 24 states
and Washington D.C., comprising 33 percent of the country’s population, had passed
SSUTA legislation, and legislation was pending in at least 10 other states.”®

In response to the success of the SSUTA, legislation has been introduced in Congress for
the past ten or so years which would have granted authority to SSUTA member states to
require remote sellers to collect taxes. However, that legislation was merely a partial
solution since states that had not passed SSUTA legislation would not be eligible.

The Marketplace Fairness Act of 2013 (S. 336 and H.R. 684), which was introduced in the
Senate and the House earlier this year, will provide all states, SSUTA and non-SSUTA,

with the ability to require remote sellers to collect and remit taxes on the sales of goods.

The Act authorizes SSUTA member states to require remote sellers (not qualifying for a
robust small seller exemption) to collect sales tax from in-state customers to remit to state
governments—provided they include minimum simplification requirements and certain
liability provisions in the Act. In addition, the legislation provides states that are not
members of SSUTA with taxing authority, but only if they enact legislation implementing
simplification requirements. The requirements must include, among other items:
establishing one central place to file and remit the taxes; setting forth a uniform set of
product definitions for what is and what is not taxable; providing one rate within the state;
and providing free software for remote sellers that calculates taxes due and files the returns.

Since not requiring the collection of taxes on e-commerce sales unfairly discriminates
against sales from traditional, brick-and-mortar companies (even when they are selling
online), Congress should pass legislation that gives states the authority to require collection
and remittance of sales and use taxes. States clearly should have the authority to tax the
sales of products purchased over the Internet (or by phone or mail), if for no other reason
than as a matter of fairness. Just as ITIF has argued strongly that brick-and-mortar stores
should not be favored, the converse is also true.”” Why should sales conducted over the
Internet be exempt from taxes levied at the corner store? That would be the functional
equivalent of subsidizing e-commerce companies at the expense of traditional brick-and-
mortar companies.

CONCLUSION

It’s been over a decade since state, local, and federal tax authorities began considering how
the burgeoning digital economy fits within the U.S. tax system. In some areas, such as the
Internet tax moratorium, Congress moved quickly to adopt a somewhat unified national
approach to Internet taxes. In other domains—such as restricting discriminative taxes on
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digital goods and wireless service and allowing states to tax e-commerce sales at the same
rate as sales from brick-and-mortar stores—the federal government has been largely
inactive. In the Internet era, relying on states alone to set policy on digital activities—tax or
otherwise—is a recipe for balkanization, unfairness, and slower national growth. This is
one of these cases where a clear and smart federal role is critical.
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