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A key reason for the contentious fight over net neutrality regulation, and
the source of its partisan strife, is that the way we classify broadband
Internet access for legal purposes could have weighty long-term
implications: Do we want a broadband system more like a public utility
under Title II of the Communications Act, or do we want to rely on
private companies to drive the evolution of broadband, with relatively
light oversight from the Federal Trade Commission (FTC)? But this is a
false dilemma predicated on outdated law, and it has resulted in a ping-
ponging of broadband regulations. Congress can and should act to end
this “long national nightmare” that is the net neutrality war. There is
ample room for a bipartisan compromise on net neutrality that would not
only lock in noncontroversial ex ante protections and finally end the
absurd back-and-forth on Federal Communications Commission (FCC)
jurisdiction, but also secure funding to help close the digital divide with
programs that promote digital literacy and broadband adoption—while

also accelerating deployment in rural areas.

With the Restoring Internet Freedom Order having hit the Federal Register, broadband
Internet access will once again be considered an “information service” under the law—ijust
as it was from 1998 to 2016." With it comes a host of implications, the most important of

which is the FCC in effect deciding Congress has not given it the authority to act as the
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primary regulator of broadband—while in the same process repealing the 2016 net
neutrality rules grounded in common carriage.

A subset of net neutrality stalwarts has worked hard to tie its preferred legal authority over
implementing net neutralitcy—Title II of the Communications Act—to net neutrality rules
themselves. This notion of Title II being necessary to achieve “real” net neutrality is fiction,
especially when it comes to legislation. Congress can craft FCC authority as narrow or
broad as it sees fit. Same goes for net neutrality proper: Congress can create its own specific

regime, or leave it to the FCC to develop specific rules.

Net neutrality litigation to date has focused, with minor exception, on statutory
interpretation of the FCC’s authority to create particular kinds of rules, and are not limited
by constitutional concerns.? Congress is free to address both the question of authority and
the substance of those rules, free from the constraints of the old FCC Title I and Title II
silos—silos designed during and for an era of fax machines, circuit-switched telephony, and
CompuServe email.

A Congtressional Resolution of Disapproval (under the Congressional Review Act, or CRA)
to stop the FCC is highly unlikely to prove fruitful. It instead serves primarily as a political
messaging tool for Democrats. It also makes little sense to wait for the various legal
challenges to wind their way through the courts. The Supreme Court and the D.C. Circuit
Court of Appeals have made it clear that the statute is ambiguous and the FCC has broad
authority to interpret it as it wishes—it is highly unlikely an appeal of the Restoring Internet
Freedom Order will see Title II regulations restored. As such, the only real hope advocates
of Title II-grounded net neutrality rules have is a Democrat in the White House in 2021—
and presumably in perpetuity after that if they want to avoid a repeat of the 2017 repeal.

Instead of relying on near-impossible mechanisms (or risky political bets) to restore deeply
flawed rules, policymakers should be negotiating in earnest to end the debate on net
neutrality, and in the process make serious advances to close the digital divide—ultimately

making both political parties and, more importantly, U.S. residents and businesses, much

better off.

The deal proposed here is relatively simple: Instead of focusing narrowly on net neutrality
issues, expand the scope of legislation to include funding for broadband adoption and
digital-literacy programs, while at the same time establishing baseline rules to protect and

promote the open Internet.

Harvard Law scholars Roger Fisher and William Ury are famous for the principled
negotiation strategy they encapsulated in their bestseller Getting to Yes. One of the key
principles they espouse for successful win-win negotiations is inventing options for mutual
gain—expanding the number of bargaining chips available to find opportunities where one
side benefits while the other gives up little.

This “Negotiation 101” principle means legislation to solve glaring deficiencies in the
Communications Act should not be narrowly focused on issues where there is significant
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daylight between the two political parties—namely paid prioritization and the scope of

FCC authority. Instead, other policy objectives that broaden the potential benefits for

either side should be explored.

Broadband Framework
Options

2016 Open
Internet Order

2018 Restoring
Internet Freedom
Order

ITIF Proposal

Description of
Framework

Impact on Investment

Impact on Internet
Openness

Impact on Innovation

Immediate Impact on
Individuals

“Title Il for the 21st
Century”; common

carrier regulation of
broadband providers

Likely a drag on
investment

Attempt to protect
was short-lived

Chills network
innovation

None

FCC reverts to Title |
for broadband
markets, leaving
oversight to the FTC

Likely a modest
improvement in
network investment
environment, but
with long-term
uncertainty
remaining

Likely none

Promotes
innovative traffic
differentiation, but
uncertainty may
chill innovation at
application layer

None

Compromise,
uniting appropriate
jurisdiction for open
Internet rules

with broadband
adoption and rural
deployment funding

Predictable, light-
touch rules and
increased broadband
users will encourage
infrastructure
investment

Locks in jurisdiction
to protect and
promote

Stable clarity for
innovation in both
networks and
applications

Greatly expanded
programs for digital
literacy and
broadband adoption

A BIPARTISAN COMPROMISE ENDING THE NET NEUTRALITY DEBATE IS IN
EVERYONE’S BEST INTEREST (EXCEPT TITLE Il ZEALOTS)

Despite all the noisy wrangling over net neutrality, there is real opportunity for this

embarrassing ping-ponging about the scope of FCC authority over broadband to result in a

true bipartisan achievement for both parties.

Democrats

Those left of center often argue that the relatively concentrated market for broadband

Internet access, combined with the existing communications and media on offer, give

providers the incentive and ability to restrict output in ways that harm consumers or

competition. More specifically, Democrats on the Hill have taken issue with the FCC

recently putting the FTC in charge of overseeing net neutrality issues, and have been
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attempting to roll back the FCC’s Restoring Internet Freedom Order through an obscure
legislative mechanism known as the Congressional Review Act—an attempt even net

neutrality advocates acknowledge is a long shot.

In a push to gain a key additional vote, Senate Democrats adopted the messaging of some
of the more hardline advocates, proclaiming Internet users’ favorite websites would become
noticeably “slower” unless the 2015 net neutrality rules were restored. But if this were true,
why then did the ISPs not “slow down” traffic at any point during the previous years when
Title II rules did not apply to broadband? The Democrat’s assertion saw Salvador Rizzo
award them “three Pinocchios” in his “The Fact Checker” column at 7he Washington Post.”
And Rizzo is right: Net neutrality fears are often overstated, and the examples of unfair

conduct advocates rely on are not only vastly exaggerated, but few and far between.

If Democrats really believe in these apocalyptic scenarios, they should attempt to craft a
legislative solution that ties the hands of the current and future administrations.

A new law would effectively lock in permanent net neutrality protections that are stronger
than those that exist now. They could also secure support for bridging the digital divide—a
far more concrete and serious problem than the theoretical fears of net neutrality harms.

Democrats have also advanced a specific plan under the LIFT (Leading Infrastructure for
Tomorrow’s) America Act to improve broadband infrastructure.* Arguing, “America needs
a Roosevelt Plan to bring [I]nternet to every farm, school, and neighborhood,” Democrats
from the House and Senate have called for $40 billion in direct federal funding for high-
speed broadband infrastructure.” The Trump administration’s recent infrastructure plan
rightly received cool support from Democrats when it came to broadband funding.® The
block-grant, state-led proposal would likely see broadband funding lost in the cracks. As
Blair Levin argued in a Brookings blog post, “The proposed approach will end up
delivering little of the abundant bandwidth the country’s rural areas need to thrive in the
digital age.”” Democrats should demand a bipartisan net neutrality legislation that includes
funding for an effective acceleration of rural broadband.

Beyond rural network availability, the digital divide continues to be a serious issue facing
the country. While the focus of the last several months has been on infrastructure
availability in rural areas, urban subscription rates remain unevenly distributed. Brookings
Institute research examining broadband adoption at the neighborhood level across a
number of metropolitan areas found that “geography and income levels are the two greatest
drivers of broadband subscription gaps, perpetuating the digital divide in even the most
connected metro areas.”® While the digital divide has been a key focus for Democrats, it
does not receive nearly the same level of attention as net neutrality, resulting in an

unfortunate misalignment of policy.

The Obama administration attempted to address broadband adoption and digital literacy
through a number of programs. The Obama Council of Economic Advisors seriously

examined the digital divide, with research that could continue to guide policy efforts.” This
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research, consistent with many other studies, found “substantial disparities in both Internet

use ... concentrated among older, less-educated, and less-affluent populations.”"

The Obama administration also made efforts to help address the digital divide through the
ConnectHome initiative, which sought to bring together ISPs, nonprofits, and other
private-sector actors to “offer broadband access, technical training, digital literacy
programs, and devices for residents in assisted housing units.”"" Unfortunately, despite
being a productive program, it was never funded, and instead was forced to rely on the

charity of the private sector.

Democrats should use their net neutrality leverage to extract meaningful appropriations to
help close the digital divide. In addition to programs like ConnectHome, funding could go
directly to local digital-literacy nonprofits that help provide low-cost computers, access,

and training.

Republicans

Republicans tend to prefer an antitrust approach to net neutrality issues, favoring general-
practice enforcement bodies, like the FT'C, or court action under antitrust laws. They are
generally happy with the status quo under the current FCC as far as net neutrality rules go.
But they should realize the pendulum will almost certainly swing back to Title II with the
next Democratic administration—and it could very well be “Title II-medium” (rather than
the supposed “Title II-lite” claimed under then-chairman of the FCC, Thomas Wheeler).

Republicans have made clear their backing of the Restoring Internet Freedom Order,
including over 100 GOP members of Congress who wrote in their support of the FCC’s
plan to restore broadband to a lighter-touch jurisdiction, treating the technology as an
information service under the Communications Act. They acknowledged the important
effect of the order lies in its jurisdiction, but pointed to the need for legislation to secure

settled rules long-term:

After broadband is restored to its rightful regulatory home, under the light-touch
approach that guided federal oversight ... for decades, the stage will be set for
Congress to determine how best to enact permanent protections for the bipartisan net

neutrality principles on which we all agree.'

Most notably, chair of the House Communications and Technology Subcommittee, Rep.
Marsha Blackburn (R-TN) has introduced the Open Internet Preservation Act, which
would prohibit broadband providers from blocking lawful applications or nonharmful
devices, or degrading lawful Internet traffic—in other words, no blocking or throttling."
While there is almost no real-world risk of either happening, it is important to send a
message to edge innovators that this practice will be prohibited by statute. The Act would
also allow specialized services that go above and beyond “best efforts” Internet service for
compensation (i.e., a “yes” to voluntary paid prioritization).

Despite the demonization of paid prioritization by many net neutrality advocates, a small
share of applications (think high-bandwidth, low-latency applications, like quality video

INFORMATION TECHNOLOGY & INNOVATION FOUNDATION | MAY 2018 PAGE 5



conferencing) that would gain from voluntary paid prioritization, to the consumer’s
benefit. Blackburn’s bill is an excellent place to start with open Internet legislation, but it

will have to do more to bring Democrats on board.

Republicans have the opportunity to lock in reasonably constrained FCC authority, and
take the potential for onerous common carrier regulation off the table. They can preserve
the dynamic, market-led communications sector by finding common ground on the limits
of FCC jurisdiction and specific rules on paid prioritization, and authorizing funds for
broadband adoption and digital literacy.

Republicans are generally more comfortable with allowing paid prioritization overseen by
antitrust law—the regime in place today. Acting Chair of the Federal Trade Commission
Maureen Ohlhausen, for example, argues, “Net neutrality proponents too easily dismiss
antitrust,” explaining that in addition to economic values, “Competition law can indeed
protect noneconomic goals like free speech and democratic participation, ... to the extent
that consumers actually value those goals above others.”'* But while antitrust could help,
any legislation that allows paid prioritization should have regulatory guardrails, including a

ban on exclusive deals and a requirement to provide similar terms to similar customers.

However, Republicans should not make the same mistake Democrats did in early 2016, as
the next Democrat-controlled FCC will likely have the political capital to reinstate Titde II.
It is in both parties interest to end the national nightmare that is the net neutrality wars,
particularly given only a small number of hardcore Title II advocates vociferously resist

such a bipartisan legislative solution.

WE SHOULD NOT RETURN TO TITLE Il

As we have previously argued, the hardline Title IT advocates, like Free Press or Demand
Progress, fight for their preferred policy approach not because it would secure better
broadband performance, robust competition, or outcome for consumers.'” Rather, they
want to see broadband provided as a public utility because of a broader political ideology
grounded in a deep distrust of the private sector. For them, broadband is too important to
be trusted to private companies.'® Unfortunately, their campaign of fearmongering has

attracted sizable support online.

Common carriage regulation of the type found in Title II is best reserved for explicit
monopoly markets with little room for innovation—not dynamic services like Internet
access provision. Common carriage, where used, has proven difficult to implement and
enforce, risks dramatically reducing the incentive to economize on costs or innovate new
technologies or business models, and inevitably raises barriers to entry. In short, this is not
a preferable route to go down for regulating a dynamic, evolving, and competitive service
like Internet access. The current FCC was right to correct the error of the 2015 Open
Internet Order.

It should be remembered that Wheeler’s initial net neutrality proposal did not involve

subjecting broadband to Title II regulation. It was only after pressure from net neutrality
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advocates and eventually the Obama White House that he relented and sought Title II. To
be sure, in the Open Internet Order, the former chairman did forbear from a wide array of
onerous Title II common carriage provisions, such as price regulation and open access
requirements. 17 While this forbearance in and of itself exposed Title II as a kludge of a
legal mechanism for supporting open Internet rules, it also presented a dangerous slippery
slope policymakers should avoid. The Title II Order’s “for now” language clearly leaves the
possibility of these legal tools, intended for a then-monopoly telephone network, being
applied in the future.

The most onerous regulations—price regulation and mandated sharing—would be difficult
for the FCC to implement as a political matter, although perhaps not if both branches of
Congress and the White House are Democratic in 2021. Considering both how certain
aspects of telecommunications policy have become markedly more political, and the
partisan, populist roil U.S. politics is currently experiencing, these fears are not unfounded.

What is more, this step—in the direction of this much more onerous regime—Title II
classification represented may well have depressed investment in the sort of long-term,
sunk-cost infrastructure that supports the open Internet. The FCC was right to return to a

less onerous regime, but legislation would undoubtedly provide more lasting certainty.

Policy uncertainty raises both risk and investment costs. Broadband infrastructure is
particularly affected by uncertainty, as it requires enormous fixed-cost investment—and
companies typically scale down risk whenever the level of future returns is unpredictable.'®
In 2013, Jason Furman, then-chairman of the White House Council of Economic
Adpvisers, explained, “Investments in infrastructure depend critically on a stable,
predictable, and light-touch regulatory regime.” While there are many legitimate goals of
regulation, this need for stability and predictability has historically been “the motivation for
the approach this administration and the Federal Communications Commission have

taken in a wide range of areas like the Open Internet.”"”

Common carriage has had a challenged history in telecommunications, especially when it
comes to investment.”’ Democrats should recognize that supporting strong, enforceable net
neutrality rules should not and need not come at the cost of onerous regulations that move
us in the direction of heavily regulated monopoly, rather than innovation-generating
competition. Policymakers should not seek to return to Title II regulation of Internet
access, and attempts to reinstate the 2015 Open Internet Order are highly unlikely to
succeed. Serious negotiations for a bipartisan legislative compromise should begin now.

Neither the Congressional Review Act nor Litigation Is Likely to Succeed

The Congressional Review Act allows Congress a streamlined legislative process to repeal
recently passed regulations.”’ Within 60 legislative days after a new regulation is published
in the Federal Register and transmitted to Congress, a simple majority of both chambers
can vote to strike down the new rules, assuming the bills were signed by the president.
Within telecommunications policy circles, this mechanism is best known for rescinding the
broadband privacy rules passed under President Obama.*
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Any reasonable analysis of the current attempt to roll back the Restoring Internet Freedom
Order through a CRA vote must recognize it is virtually impossible. Even Title I advocate
Harold Feld says he “doesn’t want to oversell” when remarking he “wouldn’t classify it as
impossible.”* Not impossible, but darn close. Feld strongly supported the Title IT Order
and the pending CRA to effectively reinstate those rules—he would have every reason to
help build its momentum by stretching the odds of its passage.

The CRA is not a legitimate tool to advance open Internet policy, but rather a purely
political messaging tool. It is regrettable that something so critical to U.S. economic
policy—regulation of the key communications platform of today—is such a

political football.

Litigation is also unlikely to see the return of the 2015 Open Internet Order rules. A
collection of 22 state attorneys general, as well as a handful of nonprofit organizations, has

filed a petition for review.* The case is now under the purview of the U.S. Court of

Appeals for the D.C. Circuit.

Supreme Court precedents Brand X and Chevron make clear this challenge is a real uphill
battle. The courts have given the FCC broad deference to interpret its ambiguous statute,
and Brand X has already found the classification of broadband access as a lightly regulated
information service to be a reasonable interpretation. As respected lawyer and former FTC

policy director David Balto explains:

Generally speaking, the FCC just needs to articulate facts that demonstrate the
reasonableness of their interpretation in order to receive Chevron deference. It
shouldn’t matter that the FCC has whipsawed back and forth or is presenting entirely
different conclusions than the [Open Internet Order]. Here the Supreme Court

is clear...?

Litigation is unlikely to change the FCC’s ability to change broadband classification
with every new administration. Democrats would be wrong to hold out for an upset
in the courts or to wait until a possible Democrat-controlled FCC in 2021.

However, Republicans likewise should realize that if a deal is not achieved before the

next change in administration, a return to Title II is very plausible.

WE SHOULD ALSO NOT BE CONTENT WITH FTC OVERSIGHT

Not only is the claim of Title II being necessary for net neutrality simply false, there is little
evidence the FCC’s involvement is even necessary for an open Internet. However, neither is
the FTC alone sufficient to ensure a flourishing Internet ecosystem. FT'C oversight, while
certainly a more powerful tool to keep broadband providers honest than some Title IT
advocates claim, is not sufficient to give web innovators confidence their new products and

services will be allowed to scale unimpeded.

Access to high-speed Internet is a powerful force for democracy, education, and commerce.
Any enforcement regime should acknowledge that there are more than purely economic

harms at stake when a free and open Internet is challenged. Furthermore, the critical role
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the Internet plays in enabling innovation throughout the U.S. economy deserves a forward-
looking regulatory approach. Antitrust enforcement actions are often only focused on the
particulars of the cases involved in enforcement proceedings, and lack a proactive approach.
Relying solely on antitrust principals does not ensure the interests of future innovators are
represented. Moreover, the responsiveness of antitrust enforcement is often insufficient to
thwart potential threats to business models in real time.

The Internet is an incredibly complex system that supports an amazing array of services and
applications. It is possible—perhaps even likely—problems will eventually arise that
implicate open Internet concerns. These problems may be legitimate threats to Internet
openness or innocuous, unpredictable changes to the system, such as unintended
consequences of subtle technical changes to the network. It would be better if the FCC
were to design an institutional process that collaboratively uncovers the truth in a complex
and contentions technical environment, rather than rely on adversarial processes. The
specific harms that may be of concern are relatively subtle, and, as economist Hal Singer

has persuasively argued, difficult to address through antitrust alone.?

Federal Legislation Should Supersede State Efforts

Today’s relatively hands-off approach of leaving it to the FTC to oversee broadband access
has left a perceived void some states have been eager to fill. It is unclear whether these state-
level efforts are legal considering the FCC’s explicit claim to preemption within the
Restoring Internet Freedom Order. Regardless, a uniform federal framework that allows
network services to scale, without being limited by arbitrary boundaries, would be

better overall.

Multiple conflicting or diverse state laws would unnecessarily add to compliance costs and
the complexity of operations. Broadband technology allows for many communications
functions to be abstracted away from the physical hardware (if not shifted to the edge
altogether) and can achieve scale far beyond any state’s borders.”” The right balance on net
neutrality should be struck at the national level, and allow networks to achieve scale with

low cost from compliance complexity.®

CONGRESS SHOULD START NOW ON BIPARTISAN LEGISLATION

While it may be unlikely the political will exists to pass significant open Internet legislation

before the next midterm elections, the time for good-faith negotiations is now.

Democrats should not allow themselves to be influenced by a small number of highly vocal
activists, and instead recognize the benefits of light-touch, but effective, open Internet
protections can be had with the significant upside of securing funding for broadband
adoption, digital literacy, and rural deployment, among other policy objectives. Similarly,
Republicans should recognize that, absent legislation, there is a risk of Title II—and all its
problems—returning. They should, however, cede ground to allow for expert-agency
oversight and enforcement at the FCC, as well as authorize spending that furthers the
adoption and use of broadband.
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Granted, heading into midterms with a Republican-controlled government does little to
whet the political appetite for “Kumbaya” compromises. But it is important for Congress
to begin having earnest conversations about how to secure bipartisan legislation, work
through the sticking points, and broaden the scope of the potential bargaining chips that

can be used to achieve win-win negotiations.

No Blocking, No Throttling: Protection of Best-Efforts Internet Is Widely Agreed Upon
The concerns about Internet access providers blocking and throttling Internet traffic are
wildly overstated. There is no evidence of any major broadband provider ever having
blocked or slowed traffic in an anticompetitive fashion. Even the facts at issue in the widely
misunderstood case of Comcast Corp. v. FCC (2010) is no cause for alarm, as it was
resolved by the offending Internet application rightly changing its protocols so as to

prevent harming broadband customers’ online experience.”

Regardless, the arguments for allowing legal traffic to be blocked are thin, and application-
layer innovators deserve confidence their new products or services will be allowed to
compete unimpeded. A rule against capricious blocking or slowing of legal Internet traffic

is widely favored.

Legislation Should Allow for Some Forms of Paid Prioritization

Most of the conversation around innovation and network neutrality is frustratingly narrow.
Unfortunately, only one, very specific type of innovation has gained cachet in the broader
public conversation: edge application layer innovation. Policymakers should appreciate and
promote innovation both at the application layer and within networks.

Johannes Bauer and Giinter Knieps, of Michigan State University and the University of
Freiburg respectively, made exactly this point in their recent paper “Complementary
Innovation and Network Neutrality.”* Discussing the popular “permission-free”
innovation at the application layer, they wrote:

Yet, not all types of Internet-based innovation fit into this framework. The growing
relevance of video, cloud computing, and Internet of Things (IoT) applications
requires that innovations in traffic service networks meet quality of service (QoS)
needs, which cannot be met in the historical, best-effort network. Because such
innovations will become more important in the future, the provision of differentiated
QoS in traffic networks becomes a precondition for expanding the innovation

opportunities for applications and services in higher layers.”!

The Quality of Service mechanisms Bauer and Knieps discuss are needed to expand the
opportunity for innovation because of basic limitations in network resources. Users’
demand for broadband capacity is “bursty” in that it rapidly changes as they perform
different tasks on the Internet.?” Progressing from a single user’s link deeper into the
network different IP-based communications are joined together in a process called
multiplexing.”” But each piece of equipment and link of a network has a limitation on the
capacity it can handle. In order to economize performance, operators make sophisticated

predictions about how much capacity will be needed at any given point within the
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network, setting it to a level that total instantaneous peak demand will only occasionally
exceed capacity. This is much more efficient than building the equivalent of a 20-lane
freeway to handle the occasional Sunday traffic coming from the football game. Yet even
these predictions cannot entirely prevent random combinations of traffic spikes coming

tOgCthCI’ to create COI’IgCStiOIl.34

In most circumstances, and for most applications, unpredictable congestion is no cause for
alarm, as operators can take steps to minimize it, and the basic protocols of the Internet
detect packets being dropped as a result of congestion and send them again. However,
these protocols are not a cure-all. In fact, the relatively large control loop built into these
protocols can sometimes exacerbate the problem.? The resulting increase in delay from a
few lost packets is so slight that users generally do not even notice—let alone care about—

as it might take a few extra milliseconds to, say, receive an email or load a web page.

The key problem is some applications simply cannot tolerate too much delay (latency) or
variance in delay (jitter). Generally these are real-time services—such as Voice over Internet
Protocol (VoIP) or teleconferencing. Of course, real-time services can be made functional
to some degree without specialized prioritization, with Skype and FaceTime being obvious
examples (who has not at one point or another had a Skype call gone awry?). When on a
poor connection, or calling someone far away, it is difficult to use real-time applications
with much confidence. For example, a high-resolution teleconference with attendees in
different countries is unlikely to go well without some form of prioritization.*®

Although this “best-efforts” system has to date been reasonably sufficient, many of the
exciting innovations that lie around the corner, including those that rely on virtual reality,
will increasingly require reliable, low-latency connections. And while some applications
affirmatively need prioritization or some kind of differentiation, other applications can
easily tolerate delay or jitter. For example, bulk file transfers such as software and
operating-system updates do not care about delay. Whether a given operating system is
updated now or two minutes from now—or even in two hours—makes no difference to
most users, and hence the vast majority of applications, including the “next Google” born
in some garage will be more than satisfied with the best-efforts Internet, especially as
average broadband speeds continue to increase on the order of 25 percent annually.”’

Indeed, these enhanced quality-of-service applications are anticipated to be a key
component of 5G networks. Non-zero-sum trade-offs around technical requirements of
different types of applications are an obvious, economical way to achieve radical
improvements in perceived end-user performance, and have therefore been designed into

specifications related to 5G.

The U.K. telecom regulator Ofcom has pointed to concerns that the EU net neutrality
regime is too strong and could unduly constrain the evolution of 5G services.” In a section
titled “Net neutrality regulation may need to evolve to facilitate innovations in networks,”
Ofcom discusses capabilities unlocked in next-generation networks that will enable

network operators to provide dedicated virtual networks and better quality of experience to
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different customers over common network elements. Ofcom states, “It will be important to
ensure that regulation does not prove an impediment to such innovation, particularly net
neutrality rules,” and proposes working with the EU body recommending net neutrality

regulations to tweak the rules and ensure innovation continues to flourish.”

The key is establishing rules that protect best-efforts delivery of traffic while allowing for
competition to drive improvements in speed and other performance metrics, and providing
networks the space to innovate with new, dynamic services that go above and beyond basic
broadband. As tech columnist for the Boston Globe, Hiawatha Bray, put it in a recent piece
arguing for legislation on net neutrality, “As long as companies are forbidden from actively
slowing down Internet services that don’t pay extra for superior service, I don’t see

a problem.”*

The proposal for network neutrality made a lot more sense when first articulated almost 16
years ago."' Back in the early days of broadband Internet, bandwidth was far more
constrained. For example, in 2003, when Tim Wu called for nondiscrimination in Internet
traffic, the FCC defined high-speed broadband as 200 kbps (according to Ookla, the
average U.S. speed for the first half of 2017 was over 64 Mbps—more than 300 times
faster).”> Much of the economic concern behind net neutrality has traditionally revolved
around video, as activists worried that incumbent video distributors would make it difficult
for over-the-top video providers. But today’s significantly increased bandwidth, which is
available to the vast majority of U.S. consumers, has proven more than sufficient for
streaming high-definition entertainment on multiple devices.

The relative abundance of bandwidth available today is likely the reason, at least in part,
why Netflix CEO Reed Hastings stated during the development of the Restoring Internet
Freedom Order that net neutrality was not the company’s “primary battle.”* He explained,
“Where net neutrality is really important is the Netflix of 10 years ago.”* This is not only
the result of Netflix having successfully negotiated favorable, long-term interconnection
agreements during the 2014—15 net neutrality debate, but because the broadband
infrastructure provided by Internet access providers is sufficient for their business model,

and the potential for capricious throttling of their popular service is virtually null.*

This does not, however, mean that some traffic differentiation is not still needed to
improve the consumer experience for a particular, albeit small, share of applications,
particularly those that are latency sensitive.* These include, for example, high-quality real-
time video, shared virtual reality spaces, and robotics control—generally wherever humans
interact, at a certain distance, with short time-scale feedback requirements. Basic websites
or buffered video should not require prioritization at all. Compromise is needed and
should be easily achievable on paid prioritization, whereby prioritization that unlocks new
possibilities for real-time applications flourishes, while anticompetitive abuses are
prohibited. These practices could be overseen by a multistakeholder, such as the Broadband
Internet Technical Advisory Group, or BITAG.¥
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Before the truly difficult questions need to be unknotted by a multistakeholder group,
simple rules around prioritization could be established. Straightforward guardrails can
easily eliminate the majority of stated concerns from those skeptical of paid prioritization.
For example, Congress should prohibit any exclusive deals for prioritization. Congress or

the FCC should require operators to offer like terms to similarly situated users.

Facile arguments from net neutrality advocates that a lack of strong rules would allow ISPs
to “pick winners and losers” would be easily addressed by simple rules around what kinds
of paid prioritization should be allowed. Specifically, paid prioritization should be offered
on fair terms, ideally through open and transparent APIs, and be available to all comers
on the similar terms.* This is the same position ITIF laid out in response to so-called
zero-rating or “free-data” arrangements.” And of course, with strong rules on degrading
or throttling in place, all applications would still enjoy “best-efforts” transit at

ever-increasing speeds.

Scope of FCC Jurisdiction Is a Sticking Point

FCC Chairman under President Clinton, William Kennard, in a 1999 speech titled “The
Unregulation of the Internet: Laying a Competitive Course for the Future” argued why it
was in “the national interest that we have a national broadband policy ... a de-regulatory
approach, an approach that will let this nascent industry flourish.”” We continue to
believe a light-touch approach like Kennard articulated is the best. However, not

everyone agrees.

Many Title II activists want to secure the power to regulate broadband providers as
common carrier, not for the sake of “strong” net neutrality, but because it is the only
feasible route to broadband as a public utility. They lobby Democrats in hopes they will
hold out for a return to Title II, rather than work for legislation that can lock in effective
net neutrality protections and secure new benefits that cannot be achieved through current
laws. They are willing to give up broadband being a dynamic service that is provided

through market competition, in order to turn it into a static public utility.

For example, Harold Feld of Public Knowledge, in a speech titled “Broadband as a Public

Utility,” explicitly framed the net neutrality wars as a critical turning point (comparing the
Title I Order to Stalingrad) within a much broader ideological battle (which he calls “one

big culture war”).”" He says:

“Public utility” is the ultimate heresy to this culture of caveat emptor our opponents have
worked so hard and spent so much to create. It is an affront to the worship of the gods of
the marketplace by declaring that a society cannot reach its true potential, morally or
economically, without some government oversight and intervention in the marketplace. It
is for this reason that our opponents are so desperate to undermine the concept of public

utility, and why it is so critical that we embrace it.

Mr. Feld’s argument that the extreme of public utility regulation is necessary in order to
achieve effective government oversight and reach society’s true potential is misguided.

There is no reason the innovation-producing and investment-inducing competition-led

INFORMATION TECHNOLOGY & INNOVATION FOUNDATION | MAY 2018 PAGE 13



communications sector cannot be preserved, while simultaneously providing meaningful
oversight and enforcement that enables a robust ecosystem of edge innovation. This is not
a binary choice between public utility and laissez-faire. Utility-style regulation is not

necessary for society to reach its goal of enabling edge Internet innovation.

Those right of center, on the other hand, are generally skeptical of giving the FCC an inch,
lest it take a mile. Indeed, some on the right advocate doing away with the FCC altogether.
Take, for example, Brent Skorup of the Mercatus Center, who argues in a piece titled
“Who Needs the FCC?” that, “Congtress needs to pave a path toward not only limiting the
agency's power over the [[]nternet but eliminating most FCC authority outright.”>* Many
Republicans see the FCC’s vague charge to advance telecommunications policy “in the
public interest” as an increasingly outdated and ever-growing mandate that makes less and
less sense as the predominant communications platform transitions from regulated local

monopoly to heated competition.

However, proposed Republican legislation tends to offer relatively narrow bright-line rules
and little other FCC authority over broadband access providers. Considering the rather
limited number of examples of net neutrality concerns that have risen to the level of
necessitating government intervention to resolve—and the success of the market-driven
broadband system in the United States under prior light-touch oversight—relatively
constrained FCC authority is reasonable. There is simply no need for the FCC to get
involved in broadband privacy, for example.**

But at the same time, the FCC does need real authority to mediate disputes with expert
insight, untangling responsibility for unintended consequences in a complex system, and

giving confidence in its ability to police abuses, as unlikely as they are to arise.

THE GRAND BARGAIN ON NET NEUTRALITY AND ITS BENEFITS

There is a good deal of flexibility for a potential deal that would end the back and forth on
net neutrality inherent to changes in administration. The proposed outline that follows
basically pairs relatively constrained FCC oversight of light-touch but effective net
neutrality rules with expanded programs for broadband adoption and digital literacy, as
well as funding for rural broadband to best promote an innovative Internet ecosystem
going forward. This is a deal both parties should be proud to claim victory from.

Clarify that broadband Internet access service is not a “telecommunications service”
under Title Il of the Communications Act. Congress should first and foremost

remove Title II from the broadband picture, and add a new section to the
Communications Act to cover broadband with rules that are properly tailored to
the dynamic, competition-driven communications network that is the Internet—
not to old-fashioned telephone service.

Put widely agreed upon open Internet protections, including no-blocking, no-
throttling, and transparency requirements, on firm legal ground. These bright-line

rules are low-hanging fruit that can, if implemented properly, do most of the heavy
lifting of protecting the open Internet without negatively impacting innovation or
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investment in the network—while also giving application-layer services certainty
to invest.

Allow pro-competitive traffic differentiation for applications that require it, while
preventing anticompetitive abuses of prioritization. Legislation should allow clear

flexibility for traffic differentiation for applications that require it, avoiding an
overbroad flat ban on prioritization, while clearly prohibiting anticompetitive
conduct. Legislation should put some restrictions on paid prioritization to limit
the potential for abuse, such as a simple ban on exclusive dealing or a requirement
to offer similar terms to all customers.

Give the FCC reasonable, but bounded, jurisdiction to enforce open Internet rules.
Specifically, a new broadband title of the Communications Act should find a

compromise regarding the scope of the FCC’s jurisdiction, but focus narrowly on
open Internet rules and bridging the digital divide—leaving a broader update to
the Communications Act for another day.

Expand the scope and funding of existing digital-literacy and broadband-adoption
programs. Legislation should expand support for existing adoption programs, such

as NTIA’s Broadband Adoption Toolkit, the ConnectHome initiative, and
expansion of the FCC’s Lifeline program, while also establishing a national
clearinghouse to support local digital-literacy and adoption initiatives. Authorizing
real funding for demand-side broadband adoption and digital literacy would
greatly help in closing the digital divide.

While these proposals represent a potentially fruitful starting point, there is certainly
potential for other policy priorities that cannot lawfully be achieved under the current
Communications Act to broaden the scope of negotiations. These include prison-phone-
rate reform, E-Rate-funded middle-mile access reform, solidifying and modernizing the
Lifeline program, etc. There are numerous policy objectives in both parties that could be

achieved through legislation that are not allowed under current law (regardless of how

broadband is classified).

The opportunity to turn what appears to be an intractable partisan debate into a win for
both parties, and more importantly, make U.S. consumers and businesses significantly
better off, is at hand. Taking the FCC off the seesaw of over- and under-regulation by
removing the constraint of outdated legal classifications can be done. It will require
combining balanced, even-handed net neutrality rules that allow for innovation while
cutting off the potential for abuse; reasonably constrained, but not non-existent FCC
authority; and significant programs and real spending to address the digital divide and need
for greater rural broadband infrastructure. The current trench warfare that is the net
neutrality debate is helping no one other than the most entrenched advocates who benefit
from constant conflict. It is time for détente. Congress, in taking up a net neutrality
compromise, has an opportunity to demonstrate to the American public that it can move
beyond partisan stalemates. Advocacy-group extremists may not like it, but the American

people will certainly benefit from it, should a solution come to pass.
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