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At the heart of the United States’ Generalized System of Preferences
(GSP) lies a recognition that free trade supports economic growth in
developing countries, and such trade can be mutually beneficial. However,
with their duty-free access to U.S. markets comes the responsibility of
abiding by free and fair trade practices. Yet, a number of the developing
countries that benefit from the GSP—most notably Brazil, India,
Indonesia, and Thailand—have enacted a broad range of trade barriers
and other market distortions that hurt U.S. firms and workers, and
contravene the GSP’s requirement that they provide reasonable and fair
market access to U.S. firms and their goods and services. It is time for the
U.S. government to remove the GSP benefits enjoyed by nations that
utilize mercantilist trade policies, including those that enact modern

barriers to trade, such as data localization.

Recent U.S. trade policy debates have focused on what trade enforcement tools the United
States can use to pursue legitimate trade concerns while abiding by international and
domestic trade laws, such as in the context of responding to Chinese innovation
mercantilism." Denying certain nations GSP status should clearly be one of these. While
the GSP only applies to a subset of developing countries, its duty-free access to U.S.
markets represents a major benefit to many trading partners that clearly do not provide fair
and reasonable market access or treatment of U.S. firms and their goods and services.
Through this leverage, the United States should force these countries to roll back trade

barriers and other distortions. In doing so, the goal is not the punitive removal of these
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benefits for developing countries, but to fully enact the rules already clearly set out as part
of this program, which the beneficiary countries have long been aware of, as they have
enjoyed the corresponding benefits without fulfilling their accompanying obligations.

To its credit, the Trump administration has already taken several steps in this direction,
including GSP reviews of India, Indonesia, and Kazakhstan. In October 2017, United
States Trade Representative (USTR) Robert Lighthizer announced his agency would step

up GSP enforcement:

Countries receiving U.S. trade benefits must meet the eligibility criteria established
by Congress.... By creating a more proactive process to assess beneficiary
countries’ eligibility, the United States can ensure that countries that are not
playing by the rules do not receive U.S. trade preferences. This sets the correct
balance for a system that helps incentivize economic reform in developing

countries and achieve([s] a level playing field for American businesses.”

This report provides background on the GSP, its trade-related criteria, and GSP recipients

engaged in systemic mercantilism. It makes the following recommendations:

The United States should more directly link and be willing to use the trade issues
raised in USTR reporting, especially the National Trade Estimates of Foreign
Trade Barriers (NTE) report and the “Special 301” Report on intellectual
property, to self-initiate reviews of whether GSP beneficiaries are breaching the
program’s trade, market access, or intellectual property criteria.

USTR should continue to expand the types of market-access issues it assesses to
include technology and digital when evaluating whether a country provides fair
and reasonable market access and working conditions to U.S. firms and their
goods and services. This should include situations wherein countries require U.S.
firms to only store data locally (i.e., data localization policies), such as in India
and Indonesia.

If USTR’s efforts to use GSP reviews to encourage trading partners to address
trade issues within a reasonably short time period are unsuccessful, USTR should
partially or fully suspend or withdraw that country’s access to GSP benefits—as
this has clearly dragged on for far too long for many GSP beneficiaries. For
instance, since 2009, Argentina, India, Indonesia, and Thailand have all been on
USTR’s annual Special 301 Report’s Priority Watch List of countries with an
especially poor record of protecting and enforcing intellectual property rights.
Similarly, Brazil has regularly appeared on the second-tier Watch List, while
Ukraine has been on the Priority Watch List more often than not.

USTR should more strictly enforce the GSP’s “graduation” criteria (based on
income status and trade competitiveness and development), starting with revoking
Turkey’s access to the program.
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THE GSP’S ROLE IN U.S. TRADE POLICY

The GSP is a U.S. trade preference program that provides nonreciprocal, duty-free tariff
treatment to certain products imported from developing countries in order to help grow
their economies.” While the focus of this report is on a select few GSP beneficiaries, the
underlying mercantilist policies raised in these cases also relate to the broader list of 120
developing countries that are currently GSP beneficiaries. Over 3,500 products from these
countries receive duty-free entry into the United States under the GSP, with duty-free
access provided to an additional 1,500 products from 44 GSP beneficiaries designated as
“least-developed beneficiary developing countries.” The statutory goals of the U.S. GSP
program are to promote the economic growth in developing countries; promote trade,
rather than provide aid, as a more efficient way of promoting economic development;
stimulate U.S. exports in developing-country markets; and promote trade liberalization in
developing countries. The GSP’s trade criteria are the mechanism the United States should
use more forcibly to ensure countries do not undermine these goals by pursuing
mercantilist economic development policies at home while enjoying the benefits of trade
liberalization on the part of the United States.

The GSP already has all the legal standing and connections to other U.S. trade policy tools
to work as part of a broader policy toolbox to improve the treatment of U.S. firms’ goods,
services, and intellectual property in foreign markets. The GSP was created by the Trade
Act of 1974. A number of other countries, including those in Europe, created GSPs around
this same time.* Shortly thereafter, the Trade and Tariff Act of 1984 linked intellectual
property rights enforcement and trade by making them actionable under Section 301 of
the 1974 Trade Act, which meant the U.S. government could unilaterally raise tariffs
against trading partners that maintain “unjustifiable or unreasonable” restrictions against
U.S. trade. More recently, the Trade Facilitation and Trade Enforcement Act of 2015
required USTR to come up with an action plan and set of benchmarks for countries with
the most serious intellectual property rights deficiencies on the Section 301 Priority Watch
List. A year after an action plan is developed, USTR can report to the U.S. president that a
country has not substantially complied with the benchmarks and recommend appropriate

action be taken.

The GSP is a nonreciprocal program, but it does allow the president to withdraw, suspend,

or limit GSP treatment for any beneficiary country based on a range of criteria.

For one, a country can graduate from the GSP. A country is (or should be) mandatorily
graduated when it is considered a “high-income country” by the World Bank, or as the
result of a review into its economic development and trade competitiveness. Most recently,
Russia, the Seychelles, Uruguay, and Venezuela graduated from the GSP, while Argentina
was reinstated as being GSP-eligible on December 22, 2017. The most recent renewal of
GSP eligibility in the U.S. Congress saw considerable debate about whether Brazil and
India should remain GSP-eligible for this reason.
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On this basis, USTR should simply revoke Turkey’s GSP eligibilicy (USTR recently
launched a review into Turkey’s eligibility based on tariffs it recently enacted on U.S.
products).’ Either way, USTR reporting reveals Turkey’s GSP eligibility should have been
reevaluated some time ago given its growing list of intellectual-property and digital-trade
barriers (including forced data localization and encryption key disclosure). Beyond
Turkey’s gross national income per capita (the metric used by the World Bank to
categorize countries) having been barely below the mandatory graduation threshold in
recent years, it clearly has a competitive and sophisticated economy that no longer needs
GSP preferences. From 2013 to 2018, Turkey moved up 16 spots to be the 50th most
innovative economy in the world.® In 2017-18, Turkey was ranked 53rd in the Global
Competitiveness Report published by the World Economic Forum, having risen as far as
43rd (in 2013).” Similarly, the European Union does not provide preferential access to its
market under its own GSP.*

Beyond this, the U.S. president can refer to the GSP’s nontrade criteria (such as whether
countries have taken or are taking steps to grant internationally recognized worker rights,
or have eliminated the worst forms of child labor) and trade-related criteria in reviewing a
country’s GSP status relates to how that country treats U.S. firms’ goods, services, and
investment. Specifically, the criteria states GSP beneficiaries:

have not nationalized or expropriated the property of U.S. citizens;

are committed to providing reasonable and equitable access to its market and basic
commodity resources;

provide adequate protection of intellectual property rights; and

have taken action to reduce trade-distorting investment policies and practices,
and reduce or eliminate barriers to trade in services.

USTR (as the central agency overseeing the GSP) has the necessary rules and tools in place
to turn the GSP into an effective mechanism to confront the mercantilist trade policies of
many beneficiaries. To his credit, USTR Lighthizer has taken a step in this direction in
asking USTR officials to conduct a broad triennial review of the GSP, starting with
members in Asia (the administration has already initiated reviews of India, Indonesia, and
Thailand). The second- and third-year reviews will consider members from other parts of
the world. Outside of this triennial review, each year, USTR chairs a body that reviews
whether countries are abiding by the criteria previously outlined and whether to add or
remove certain products from among those allowed to be imported under the GSP. During
both review processes, U.S. and foreign firms, and foreign governments, can petition the
Trade Policy Staff Committee (the interagency committee chaired by USTR that manages
the GSP review) about whether certain goods and countries should be eligible for

GSP benefits.

At the end of the review process, the GSP subcommittee provides advice to the U.S.
president, who has the discretion to act accordingly. The key question is whether USTR
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uses the triennial review to reboot the GSP’s role in addressing mercantilist trade policies.
In addition to USTR’s own reporting (which provides all the evidence it should need),
Information Technology and Innovation Foundation (ITIF) has catalogued and analyzed
many of these mercantilist policies in reports such as “The Global Mercantilist Index: A
New Approach to Ranking Nations” Trade Policies” and the annual “Worst Mercantilist
Innovation” reports.” Indicative of the case for stricter GSP enforcement is its largest
beneficiaries being ranked as either “moderate” or “high” on ITIF’s global mercantilist
index (see Table 1). Stricter enforcement should mean any country that ranks above
“moderate” on this (or any similar) index should have its GSP access reviewed, and if
applicable, partially suspended or fully withdrawn if corrective action is not taken within a
reasonable timeframe. Ultimately, USTR needs to avoid its past practice of ad hoc GSP
enforcement, as this is not effective in encouraging countries to address current trade
barriers. Furthermore, it does not send the much-needed signal that, in the future,
participants will only be able reap the rewards if they truly live up to the program’s free-
trade principles and provide fair and reasonable market access and treatment to U.S. firms

and their goods, services, and intellectual property.

The GSP’s Duty-Free Access Provides USTR With Considerable Negotiating Leverage
The GSP’s duty-free access provides critical leverage for the United States in its
engagement with a range of countries where USTR has reported a plethora of trade and
market-access issues. The size, significance, and growth of the GSP’s duty-free access is
considerable for several major trading partners. In 2000, products valued at $12.7 billion
entered the United States duty-free under the program. In 2006, this figure peaked (before
the global financial crisis) at $28.4 billion, after which it fell to $17.8 billion in 2009,
before gradually increasing to $21.2 billion in 2017."

In terms of overall value, the GSP is most critical to India, Thailand, Brazil, and Indonesia
(see Table 1). The value of the goods exported duty-free to the United States by these
countries more than doubled between 2000 and 2017. In many cases, it has grown much
more, such as from India (494 percent). Furthermore, these duty-free imports account for a
sizable portion of these countries’ overall exports of goods to the United States. GSP
imports comprised 11.6 percent of India’s, 13.3 percent of Thailand’s, 8.4 percent of
Brazil’s, and 9.6 percent of Indonesia’s total exports to the United States in 2017."!

Reverting to normal tariff levels (formally known as the Most Favored Nation, or MEN,
duty rate) would represent a considerable change for many key exports from these
countries. For example, for Indonesia, its top-three exports under the GSP (car tires,
vehicle ignition wiring, and gold necklaces and chains)—worth a collective $311 million in
imports in 2017—would face tariffs of 4 to 5 percent. Of India’s top-10 exports (worth
just under $1.4 billion in exports in 2017) under the GSP, three products would face 6.5
percent tariffs, another would face a 5.6 percent tariff, while others would face tariffs of 2

to 2.5 percent.
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Table 1: Imports of GSP-Eligible Goods (U.S. $) and ITIF Worst Mercantilist Index Rankings'?

Growth Us GSP as ITIF Worst
Countr 2017 from GSP Gen-er-al % of Mercantilist
y 2000- Rank Imoorts Total Index Ranking
2017 P Imports (2014)
India 5,634,622 494.9% 1 48,631,286 11.6% High

Thailand 4,150,601 188.3% 2 31,189,766 13.3% Moderate-Low
Brazil 2,473,159 118.6% 3 29,427,317 8.4% Moderate-High

Indonesia 1,947,068 142.3% 4 20,208,860 9.6% Moderate-Low

USTR Should Be More Willing to Use the GSP to Address Trade Concerns

Thus far, USTR has only withdrawn GSP benefits in a very limited number of instances
based on intellectual property and workers’ rights issues (even though the GSP’s criteria are
broader than these two explicitly listed criteria). For example, Argentina, Lebanon, Russia,
and Ukraine have been cited and denied GSP benefits due to intellectual property issues.
Workers’ rights were the most prominent issue in the most recent GSP annual review, with
six countries cited (based on petitions from the AFL-CIO, the International Labor Rights
Forum (ILRF), and USTR itself). Intellectual property concerns were the second-most
prominent category, with the International Intellectual Property Alliance (IIPA) citing
concerns with Indonesia, Ukraine, and Uzbekistan.'? Most recently, USTR initiated a
review of GSP compliance by India, Indonesia, Kazakhstan, and Thailand as part of its

broad triennial review.

To its credit, USTR has not only taken steps to enact a more stringent review, it has also
started to consider a broader range of market-access issues in India, Indonesia, and
Thailand. For example, the Advanced Medical Technology Association (AMTA) filed a
petition to withdraw India’s GSP eligibility because of price controls the country
implemented—cutting prices by 85 percent for certain medical devices—that act as a
barrier to market access. These price controls effectively forced medical device makers to
sell in India at a loss. In its petition, AMTA cited the fact that India has solely focused on
price controls for medical devices, without any attempt to address the broader issues and

inefficiencies that contribute to costs in its health care system.'*

Argentina, India, Indonesia, and Thailand highlight why USTR should make clear to all
countries that feature on the Special 301 Priority Watch List that it will partially or fully
withdraw access after a reasonable period of engagement—e.g., 6 to 12 months—if they
fail to address these issues or make clear concrete steps toward doing so. These countries
reap the benefits of GSP access despite consistently being identified in USTR reporting
year after year for serious intellectual-property and other trade and market issues. Many of

these countries continue to add new mercantilist policies to the list of trade barriers that led
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to them being initially cited in USTR reports. Given this, USTR needs to be more willing
to develop and use the credible threat that it will suspend or withdraw a country’s GSP
eligibility unless barriers are removed in a timely manner.

GSP criteria provide USTR with the broad purview to address a range of barriers that are
critical to innovative U.S. sectors, be they life sciences, content creators, software, or other
advanced technologies. Regarding the intellectual property criteria, USTR should conduct
a more stringent assessment of whether a trade partner provides adequate protection for
U.S. intellectual property (including whether nonexistent or ineffective administrative
processes and enforcement essentially denies protection) and be more aggressive suspending
or withdrawing GSP benefits when this protection is found to be sorely lacking.
Furthermore, USTR should use the extensive purview of the GSP to consider a broader
range of market-access issues, including those relating to digital services, data flows, and
modern intellectual property. ITIF reports have outlined how digital protectionism is
growing around the world, such as more countries forcing foreign firms to store data locally
and enacting other trade-distorting and discriminatory barriers to foreign tech firms."”” The
latter include denying reasonable market access to cloud services and other digital economy
sectors; forcing firms to set up a local office, use local services, or disclose source code as a

condition of market entry; and applying local content requirements for online services.

COUNTRY CASE STUDIES

There are several countries that benefit substantially from the GSP program yet fail to
provide either reasonable and equitable access to their markets or adequate protection for
intellectual property, and have trade-distorting-investment and services-market policies in
place. Most of the following issues that have been raised are taken directly from USTR
reporting—either the Special 301 Report assessing the global state of intellectual property
rights protection and enforcement, or the 2018 National Trade Estimate Report (an
annual report documenting foreign trade and investment barriers facing American
exporters around the world). Within the NTE, USTR has also started highlighting key
barriers to digital trade, such as to data flows and Internet-based services.'® Many of the
following countries have been on the Special 301 Report’s Priority Watch List for over a
decade. These cases highlight how expanded and proactive enforcement of GSP criteria
could be used to help address barriers to modern trade in a number of significant

emerging markets.

Argentina

Argentina’s access to the GSP should be partially or fully suspended given its persisting
intellectual property issues. Argentinean government officials continuing to engage in the
GSP review process and pressing for access to the GSP show how valuable it is to them,
which USTR should use as leverage to get Argentina to address trade barriers faced by U.S.
firms. USTR should hold Argentina to its recent commitments to address relevant issues
within a reasonable time frame. If USTR does not see substantive progress soon, it should

recommend Argentina’s partial readmission to the GSP be revoked.

INFORMATION TECHNOLOGY & INNOVATION FOUNDATION | AUGUST 2018 PAGE 7



No doubt, Argentina’s trade policy turned a corner with the election of President Mauricio
Macri in 2015. His predecessor, Christina Kirchner, had enacted a range of tariffs, taxes,
and restrictions on the information and communication technology (ICT) and related
sectors.'” For example, in January 2017, Argentina’s Ministry of Production officially
announced that, as of April 2017, the import tariff on personal computers, notebooks, and
tablets would be eliminated—which officials expected would cause the prices of these
products to drop by as much as 50 percent. However, successive NTE and Special 301
Reports show a range of issues that still affect U.S. firms and fall within GSP

eligibility criteria.

Argentina has an extensive track record regarding the GSP. In 2012, the United States
suspended its GSP eligibility as the country had failed to pay two awards owed to U.S.
companies as a result of international investor-state disputes.'® In January 2018, Argentina
was partially reinstated to the GSP after the resolution of this investor dispute and
commitments from the Argentinean government to provide reasonable and fair market
access to U.S. agricultural goods and improve intellectual property protection and
enforcement. As part of its recent GSP review, Argentinean government officials attended a
public hearing and made the case that Argentina provides reasonable access to its market
for U.S. firms and detailed a number of new laws and regulations intended to improve
intellectual property protections, including issues involving trademarks, intellectual
property enforcement, quicker patent application assessments, and the appointment of a
federal prosecutor for intellectual property laws."” The United States and Argentina also
implemented a Trade and Investment Framework Agreement, signed in 2016, under which

both sides have since discussed intellectual property issues.

As USTR stated in Argentina’s (partial) readmission to the GSP at the end of 2017,
Argentina still has a range of intellectual property issues to resolve before full GSP benefits
are restored.”” U.S. intellectual property-intensive industries, especially in the life sciences

and digital sectors, continue to face a number of substantive challenges in Argentina.
Key excerpts from the 2018 Special 301 Report for Argentina include:

A key deficiency in the legal framework for patents is the unduly broad limitations on
patent eligible subject matter.... Argentina summarily rejects patent applications for
categories of pharmaceutical inventions that are eligible for patentability in other
jurisdictions, including in the United States.... Stakeholders assert that Resolution
283/2015, introduced in September 2015, also limits the ability to patent
biotechnological innovations based on living matter and natural substances.... Another
ongoing challenge to the innovative agricultural chemical and pharmaceutical sectors is
inadequate protection against the unfair commercial use, as well as unauthorized
disclosure, of undisclosed test or other data generated to obtain marketing approval for
pharmaceutical or agricultural chemical products.
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Enforcement of IP rights in Argentina continues to be a challenge and stakeholders
report widespread unfair competition from sellers of counterfeit and pirated goods and
services.... While optical disc copyright piracy is widespread, online piracy continues
to be a growing concern, and criminal enforcement for online piracy is nearly
nonexistent. As a result, IP enforcement online in Argentina consists mainly of right
holders trying to convince cooperative Argentine ISPs to agree to take down specific
infringing works, as well as attempting to seek injunctions in civil cases. Right holders
also cite widespread use of unlicensed software by Argentine private enterprises and
the government.”'

Brazil

USTR should consider partially or fully suspending Brazil’s GSP eligibility. USTR holds
considerable leverage to encourage Brazil to address a broad range of trade issues, as Brazil
is the third-largest beneficiary of benefits under the GSP. In 2017, $2.4 billion in Brazilian
exports to the United States received duty-free access, accounting for 8.4 percent of Brazil’s
total exports. Yet Brazil has enacted a broad range of barriers to U.S. firms involved in
pharmaceuticals, ICTs, and digital trade, using discriminatory taxes, subsidies,
procurement standards, and standards testing for ICTs, in part to force firms to localize
production operations in Brazil. The Brazilian government and central bank are both
considering proposals to enact different forms of data localization. Despite this, the
Brazilian government has engaged in the GSP review process to ask that certain Brazilian
exports be added to the list of products permitted to enter the United States duty-free
under the GSP.*

Despite this, Brazil has been on the Special 301’s “watch list” for over a decade. Brazil is an
increasingly important market for intellectual property-intensive industries. The country’s
administrative and enforcement challenges continue, however, including high levels of
counterfeiting and piracy in its online and physical markets. While Brazilian laws and
regulations provide for protection against unfair commercial use of undisclosed test and
other data generated to obtain marketing approval for veterinary and agricultural chemical
products, they do not provide similar protection for pharmaceutical products.

Key excerpts from the 2018 NTE for Brazil:

Brazil provides tax deductions and exemptions on many domestically produced
ICT and digital goods that qualify for status under the Basic Production Process
(Processo Produtivo Bdsico, or PPB).?

Brazil’s Special Regime for the Information Technology Exportation Platform
(REPES) suspends Social Integration Program (PIS) and Contribution to Social
Security Financing (COFINS) taxes on goods imported and information
technology services provided by companies that commit to exporting software and
information technology services—to the extent those exports account for more
than 50 percent of a company’s annual gross income.**
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Brazil gives procurement preference to firms that produce in Brazil and that fulfill
certain economic stimulus requirements, such as generating employment or
contributing to technological development, even if their bids are up to 25 percent
more expensive than those submitted by foreign firms outside Brazil. The
country’s laws allow for “strategic” ICT goods and services procurements to be
restricted to those with indigenously developed technology. In 2012, Brazil’s
Ministry of Science, Technology and Innovation issued its Bigger I'T Plan, which
establishes a process for the government to evaluate and certify that software

products are locally developed in order to qualify for price preferences.”

Brazil is also considering a range of proposals that would act as barriers to cross-border

data flows:

India

In December 2017, the Institutional Security Cabinet of the Republic Presidency
of Brazil created an interministerial working group to revise regulations regarding
information security for cloud computing of the Federal Public Administration.
The members of this group were reportedly willing to impose data localization
requirements so cloud computing service providers would have to at least keep
copies of all information of the Federal Public Administration in Brazil, and make
it available to the Brazilian Government to access whenever they want.

In September 2017, the Central Bank of Brazil released a proposal (57/2017) on
cybersecurity policy and requirements for contracting processing, data storage, and
cloud computing services for financial institutions and other institutions
authorized to operate by the Central Bank of Brazil that would force firms to store
their data locally (article 11).?* However, there remain concerns with its
requirement for firms to indicate where the actual data centers are located (article
12:1) and for cloud companies to provide the Brazilian Central Bank with physical
access to the data centers (article 12:7). As ITIF outlined in a submission to the
Central Bank of Brazil, the proposal raised a number of major concerns for Brazil’s
(and the broader global) financial sector, not to mention its potential to develop
into a leading data-driven economy.”

USTR should consider partially or fully suspending India’s GSP eligibility as the country

continues to enact a range of nontariff barriers and intellectual property policies that

seriously affect market access for U.S. firms and their goods and services. Quite rightly,

USTR is currently reviewing India’s GSP eligibility based on two petitions: one from the

National Milk Producers Federation and the U.S. Dairy Export Council, and the other
from the Advanced Medical Technology Association. In addition, the USTR-led GSP

subcommittee has also raised its own concerns that India is not providing fair market

access, directly citing issues raised in the 2018 National Trade Estimate Report.

There are a broad range of issues that should be examined in USTR’s review of India’s

eligibility for duty-free access under the GSP, which is especially critical to a range of
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Indian exports to the United States. India is the number-one beneficiary of the GSP’s duty-
free access, with $5.6 billion in exports of GSP-eligible goods in 2017, representing 11.6
percent of India’s total exports to the United States. This provides considerable leverage for
USTR to push India to address these issues. Failing noticeable improvement, USTR should
suspend or permanently withdraw India’s access to GSP benefits.

India has been on the Special 301 Report’s Priority Watch List for over a decade because of
weak protection and enforcement of intellectual property rights, as well as its vocal
encouragement and propagation of initiatives that promote the erosion of intellectual
property rights around the world at multilateral and other forums.*® As the 2018 NTE
report notes, India has carried out high-level initiatives involving intellectual property
under Prime Minister Modi’s administration, but has failed to draw a direct link to the
many intellectual property reforms needed to ensure India achieves its innovation and

economic development goals.
Key excerpts from the Special 301 Report for India:

Companies across different sectors remain concerned about narrow patentability
standards, the potential threat of compulsory licensing and patent revocations, as
well as overly broad criteria for issuing such licenses and revocations under the
India Patents Act.... In the pharmaceutical and agricultural chemical sectors, India
continues to lack an effective system for protecting against the unfair commercial
use, as well as the unauthorized disclosure, of undisclosed test or other data

generated to obtain marketing approval for such products.”

Right holders continue to report high levels of piracy and counterfeit sales,
including on the Internet, in physical markets (for recent examples, refer to the
2017 Notorious Markets List), and through commercial broadcasts. In specific
sectors, certain stakeholder reports are especially troubling. For example,
counterfeit pesticides may account for 30 percent of sales by volume; the rate of
unlicensed software use stands at around 58 percent; stakeholders have identified
specific incidents of camcording that originate in Indian cinemas; and Indian
products bear the mark of forged accreditation certificates. Recent court cases also
raise concerns that a broad range of published works will not be afforded
meaningful copyright protection. Furthermore, illegal practices that contribute to

high piracy rates include the underreporting of cable subscriptions, widespread use
of ISDs, and circumvention of TPMs.*°

As further evidence, USTR’s Notorious Markets Report highlights the local and global

distribution of counterfeit goods, including by online marketplaces in India:

IndiaMart is an online marketplace based in India with 1.5 million suppliers and
more than 10 million buyers. Among its legitimate listings, IndiaMart allegedly
facilitates global trade in counterfeit and illegal pharmaceuticals. The marketplace
disclaims all liability, delays responses, and does not facilitate right holder attempts
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to remove listings. In contrast, other online marketplaces have instituted good
practices such as robust screening systems to limit listings for counterfeit or illegal
pharmaceuticals, and providing a straightforward process for removing infringing
listings. The domain name registrar that services IndiaMart, Hosting Concepts
B.V., has a general Top Level Domain market share of 304,131 domains, of which
2,530 are allegedly rogue Internet pharmacies.”

Beyond the intellectual property issues previously highlighted, U.S. firms in innovative
sectors face pressure to localize the development and manufacture of their products in
India, including under provisions of the Drug Price Control Order and due to high
customs duties directed to IP-intensive products, such as medical devices, pharmaceuticals,

ICT products, solar energy equipment, and capital goods.*

With regard to ICT goods, India also uses nontariff barriers to discriminate against U.S.
firms and their goods. India has enacted an unnecessary, trade-distorting, and
discriminatory in-country security testing regime for ICT goods. The United States,
European Union, Japan, and others have raised concerns about India’s various policies
both bilaterally and at the World Trade Organization (WTO).* For example, with regard
to security testing, India has refused to accept internationally accepted approaches to
security certifications, such as those from accredited foreign conformity assessment bodies,
and instead wants onerous, costly, and inefficient in-country testing from unproven testing
facilities.* Past drafts of India’s policy regarding security testing also included firms having
to disclose source code and other intellectual property. Furthermore, India’s Preferential
Market Access (PMA) is a major trade distorting policy. The PMA enacts local content
requirements for public procurement of electronics and ICT products (starting at 25
percent of the value of the product in 2014, rising to 45 percent in 2015, and to 80
percent by 2020).% As an extension of this, India is considering giving preferences to local

cybersecurity firms in public procurement.*

India has also considered or enacted data localization policies that affect many U.S. firms.
India continues to expand the potential application of data localization requirements to

more sectors, most recently for payment services data.
For example:

While it has not yet been implemented, India’s 2015 National Telecom M2M
(“machine to machine”) Roadmap would require all M2M gateways and
application servers for customers in India to be located within India.””

The 2012 National Data Sharing and Accessibility Policy, issued by the Ministry
of Science & Technology, requires all data collected using public funds to be
stored within the borders of India.’®
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In 2015, India’s Department of Electronics and Information Technology issued
guidelines that cloud providers secking accreditation for government contracts
would have to store all data in India.

In 2018, the Reserve Bank of India announced a proposal that would compel all
payment system operators to store all their data within India.”

Indonesia

USTR should suspend or completely withdraw Indonesia’s access to GSP benefits. Despite
years of engagement with USTR on a range of trade issues, Indonesia has failed to
substantively address the many barriers facing U.S. firms, and in many instances, has been
adding to the list of trade barriers, especially in the digital economy. This is why the
Trump administration (to its credit) cited Indonesia as part of its GSP review given
concerns about market access, including issues related to services and investment.* USTR
cited many of these concerns in its 2018 National Trade Estimate Report, including on its
list of countries erecting key barriers to digital trade.”’ The GSP matters greatly to
Indonesia. In 2017, Indonesia exported $1.9 billion in goods to the United States that
received preferential duty-free treatment under the GSP program, representing 9.6 percent
of Indonesia’s total exports to the United States.

Indonesia is a case that highlights why USTR should be more willing to partially or fully
withdraw a country’s benefits in the event it fails to address relevant trade barriers within a
reasonable period of time. Indonesia has been on the Special 301 Report’s Priority Watch
List since 2009, yet it has maintained access to the GSP throughout this period. Indonesian
officials have been willing to meet with U.S. officials in an effort to address these issues,
albeit under the bilateral Trade and Investment Framework Agreement. Most recently, in
May 2018, Indonesian and U.S. officials met to adopt a work plan to address issues
identified in the Special 301 Report.42 However, despite this willingness to engage and
address some of the intellectual property issues on USTR’s list, Indonesia not only still falls
short in taking the necessary steps to improve its treatment of intellectual property, it
continues to add further trade barriers in other areas. USTR is reviewing Indonesia’s GSP
eligibility based on three criteria: sufficient protection of intellectual property; providing
equitable and reasonable access to its market; and reducing or eliminating trade-distorting
investment practices and barriers to trade in services. USTR should set a deadline for
substantive action on each of these areas, under the proviso it will partially or fully
withdraw GSP action should Indonesia fail.

The International Intellectual Property Alliance’s (IIPA) 2011 petition to USTR to review
Indonesia’s GSP eligibility sought action to address a range of barriers to trade in U.S.
creative products in Indonesia, especially the lack of adequate and effective intellectual
property rights protection and enforcement, and a lack of equitable and reasonable access
to the Indonesian market. Since this review, Indonesia has made a number of
improvements, such as updating its copyright law in 2015 and enacting digital-
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infringement regulations that led to the blocking of access to 85 large-scale piracy websites
in 2015 and 2016. For instance, Indonesia blocked access to the illegal streaming and
downloading site Stafaband (stafaband.info), after the Recording Industry Association of
America (RIAA) identified it as a notorious market in the fall of 2015, as part of the USTR
Special 301 investigation for infringing sound recording files.* In May 2016, Indonesia
removed film and recording studios from its negative investment list, thereby enabling 100
percent foreign ownership in film and sound recording production and distribution.*
However, Indonesia has yet to issue clear implementing regulations to bring this

into effect.

Nevertheless, high levels of piracy persist, and further improvements are needed to ensure
adequate and effective intellectual property protection and enforcement. IIPA stated in a
2017 hearing that, at the time, 18 million pirated copies of movies, music, and software
were circulating in the Indonesian market each month.” In 2016, Indonesia’s Recording
Industry Association estimated there were over 2.8 billion illegal song downloads annually
in Indonesia.” Local and foreign creative sectors suffer from a range of piracy, including
video-linking and streaming sites, direct-download sites, and the proliferation of illicit
streaming devices. While any Indonesian website-blocking activity is encouraging, IIPA has
highlighted the country’s lack of enforcement actions, fewer prosecutions, and ongoing
legal issues for right holders seeking to enforce their intellectual property. In terms of
market access, Indonesia could make further improvements by fulfilling its promise to also
remove radio and television broadcasting services from its negative investment list of sectors
blocked from foreign investment, remove restrictions in Indonesia’s film law that preclude
foreign involvement, eliminate discriminatory customs duties on the importation of foreign
films, and repeal the regulation requiring local replication of all theatrical prints and home
video titles released in Indonesia.

Indonesia was also cited for issues related to inadequate and ineffective protection of
pharmaceutical intellectual property. For example, recent amendments to Indonesia’s
Patent Law contain regulations that impose severe restrictions on the criteria necessary to
receive chemical patents, and a potentially broad approach to issuing compulsory licenses.*’
Revisions to Indonesia’s Patent Law in July 2016 have raised further concerns, including
with respect to the patentability criteria for incremental innovations and computer-
implemented inventions; local manufacturing and use requirements; the grounds and
procedures for issuing compulsory licenses; disclosure requirements for inventions related
to traditional knowledge and genetic resources; and requirements to disclose the details of

private licensing agreements.48

Indonesia continues to enact tariff and nontariff barriers on U.S. pharmaceutical firms and
their goods, such as by denying fair market access to U.S. firms by enacting forced
localization requirements and limits on foreign investment in the pharmaceutical sector.
Indonesia’s negative investment list restricts foreign ownership to 85 percent in the

pharmaceutical sector.”” Furthermore, foreign investment in the manufacture and
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distribution of medical devices is now capped at 33 percent and 49 percent, respectively—
which previously were not included in the negative investment list.

The U.S. pharmaceutical industry has also raised concerns regarding the transparency of,
and opportunity for, meaningful stakeholder engagement within the Indonesian pricing
and reimbursement system (including on the issue and setting of price caps). U.S. medical
devices face unclear and challenging market conditions on a number of fronts, including
uncertain progress on whether (and if so, how) Indonesia will implement the ASEAN
Medical Device Directive by the proposed 2020 date; the lack of a separate, legal definition
of “medical device” preventing pharmaceutical requirements (such as the local
manufacturing restrictions) from potentially also being applied to medical devices; and
challenges in obtaining product approvals for the e-catalog system used for public

procurements.
A notable excerpt from the 2018 NTE report for Indonesia:

Ministry of Health (MOH) Decree 1010/2008 requires foreign pharmaceutical
companies either to manufacture locally or to entrust another company that is
already registered as a manufacturer in Indonesia to obtain drug approvals on its
behalf. Among its requirements, Decree 1010/2008 mandates local manufacturing
in Indonesia of all pharmaceutical products that are five years past patent
expiration, and also contains a technology transfer requirement. A subsequent pair
of regulations, Regulation 1799/2010 and an updated regulation on drug
registration from BPOM (Indonesia’s National Agency of Drug and Food
Control), most recently revised in Regulation 16/2015, provide additional
information about the application of the local manufacturing requirements and

applicable exceptions.”

Indonesia continues to enact a range of tariff and nontariff barriers on U.S. firms and their
goods and services in the ICT and digital economy sectors as part of a misguided state-
directed and protectionist import-substitution program that targets certain high-tech
sectors.”’ Indonesia’s average MFN-applied tariff rate is 6.9 percent according to the
WTO. Indonesia periodically changes its applied rates, and over the last five years has
increased its applied tariff rates for a range of goods that compete with locally
manufactured products, including electronic products, electrical and nonelectrical milling

machines, chemicals, cosmetics, and medicines.>?
Key excerpts from the 2018 NTE for Indonesia:

Indonesia has issued a number of measures that make it more difficult to import
cellular and Wi-Fi equipped products. In late 2012, Indonesia issued Ministry of
Trade (MOT) Regulation 82, last amended by MOT Regulation 41/2016, which

requires an importer of cellular devices, handheld computers, and tablets to
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become a “registered importer,” and then to seek “import approval” for different

products.”

In 2015, Ministry of Communications and Information Technology (MCIT)
issued Regulation 27/2015, which required all 4G LTE enabled devices to contain
30 percent local content, and all 4G LTE base stations to contain 40 percent local
content by January 2017. In July 2017, Ministry of Industry (MOI) issued
regulation 29/2017, which set forth new formulas for the calculation of local
content in 4G LTE devices. MOI 29/2017 broadens the scope of local content to
include local manufacturing, development, and software applications (apps),

and provides details on how investment commitments can satisfy the local

content requirement.

MCIT Regulations 7/2009 and 19/2011 require that equipment used in certain
wireless broadband services contain local content of at least 30 percent for
subscriber stations and 40 percent for base stations, and that all wireless equipment
contains 50 percent local content. Indonesian telecommunication operators are
also required, pursuant to Regulation 41/2009, to expend a minimum of 50
percent of their total capital expenditures for network development on locally

SOUI’CCd components or services.53

In particular, Indonesia continues to push ahead with trade-distorting and discriminatory
regulations that target Internet-based services—often called over-the-top services (OTTs)—
for how they use broadband networks to compete with traditional telecommunication
providers. U.S. firms are industry leaders in many types of OTT services that are
increasingly popular with consumers around the world, in part due to the growing use of
smartphones and other devices. However, Indonesia and a growing number of other
countries are using a range of trade-distorting, unnecessary, and excessive “localization”
measures (for data and personnel; related to finances, accounting, content, and taxation

issues) to discriminate against U.S. tech firms and their services.

On October 15, 2017, Indonesia enacted regulations for OTT Internet services that
expanded the range of burdensome and discriminatory policies considered in 2016.%* These
policies were misleadingly framed as necessary to “level the playing field” between

traditional telecommunications operators and new Internet-based services.”

There are many vague and potentially troubling parts of these revised provisions.*®

For example:

The provisions will introduce a burdensome regulatory regime over a potentially
vast section of the Internet that defines OTT providers as falling into one of two
broad categories: providers of Internet-based application services, and those of
Internet-based content services. This presumably covers both free and
subscription- or fee-based services, and means it would apply to Google, Gmail,
PayPal, Skype, Amazon Web Services, and Facebook.
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The regulation then adds the impractical goal of trying to force foreign firms
within this vast range of sectors to set up a permanent physical presence in
Indonesia, including a local office and employees, as a condition of market entry.

The regulation effectively tries to install the Indonesian government as a
gatekeeper of the Internet by including the requirement that foreign OTT firms
apply for a license to offer services in Indonesia.

The regulation intervenes in how OTT firms operate by forcing them to use
Indonesia’s national payment “gateway” for processing electronic payments (such
as ATMs, credit cards, and electronic money), which includes only using a
“switching agency” that is at least 80 percent Indonesian-owned.

OTT firms that do not comply will be blocked by Indonesian telecommunications
companies.

Indonesia has also enacted a growing range of data localization policies that discriminate
and disadvantage U.S. technology firms.

Key excerpts from the 2018 NTE Report for Indonesia:

Article 17 of Government Regulation (GR) 82/2012 requires providers of a
“public service” to establish local data centers and disaster recovery centers in
Indonesia. Indonesian officials have indicated that “public service” means any
activity that provides a service by a “public service provider,” consistent with the
definition in the implementing regulations to the 2009 Public Service Law.

Pursuant to GR 82/2012, the MCIT issued Regulation 20/2016 on personal data
protection, which requires electronic system providers to process protected private

data only in data centers and disaster recovery centers located in Indonesia.

BI (Bank of Indonesia) and OJK (Indonesia’s Financial Services Authority) are
putting forward regulations for certain financial services sectors that require data
centers and disaster recovery centers to be located in Indonesia. OJK’s Regulation
69/POJK.05/2016 mandates all insurers and reinsurers in Indonesia to have

established data centers and disaster recovery centers in Indonesia by
October 2017.”

Thailand

USTR should consider partially or fully withdrawing Thailand’s GSP eligibility. While
Thailand has made some noticeable improvements in how it protects and enforces
intellectual property, it has also moved ahead with new proposals that unfairly target U.S.
tech firms and their services, including efforts to regulate OTTs. Recent policy
developments in Thailand highlight why USTR should broaden the range of issues it
generally considers as part of Thailand’s GSP eligibility review, which is ongoing as of July
2018. USTR has considerable leverage in reviewing Thailand’s GSP eligibility, given
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Thailand is the second-largest beneficiary of the program’s duty-free access. In 2017,
Thailand exported $4.1 billion in goods that received duty-free access under the GSP,
representing 13.3 percent of its total exports to the United States that year.

Thailand’s somewhat improved—but still problematic—level of intellectual property
protection and enforcement is reflected in its being dropped to the Special 301’s Watch
List (down from the Priority Watch List) in 2017. Engagement on IP protection and
enforcement as part of the bilateral U.S.-Thailand Trade and Investment Agreement
yielded progress toward addressing U.S. IP concerns across a range of issues, including
enforcement, patents and pharmaceuticals, trademarks, and copyrights. For example,
Thailand established an interagency National Committee on Intellectual Property Policy
and a subcommittee on enforcement against IP infringement, led by the prime minister
and a deputy prime minister, respectively. This strong interest from the highest levels of the
government led to improved coordination among government entities, as well as enhanced
and sustained enforcement efforts to combat counterfeit and pirated goods throughout the
country. However, Thailand still needs to make a number of substantive improvements to
be removed from Special 301 reports (where it had been on the Priority Watch List

since 2007).

Key excerpts from the Special 301 Report on Thailand:

Concerns remain regarding the availability of counterfeit and pirated goods, both
in physical markets and online.... In particular, the 2014 Copyright Act
amendments failed to address a number of concerns expressed by the United States
and other foreign governments and stakeholders, including on ISP liability, TPMs,
rights management information, and procedural obstacles to enforcement against

unauthorized camcording.

Other U.S. concerns include a backlog in pending patent applications, widespread
use of unlicensed software in both the public and private sectors, unauthorized
collective management organizations, lengthy civil IP enforcement proceedings
and low civil damages, and extensive cable and satellite signal theft.®

Thai government regulators are considering a range of burdensome, trade-restrictive
proposals that would discriminate against U.S. OTT content providers. These measures,
introduced by the National Broadcasting and Telecommunications Commission (NBTC),
are being pursued in part to protect traditional telecommunication operators that are
struggling to compete with OTT services. While the proposals are still being developed
(including such key points as how to define and categorize OTT services), it is clear
NBTC’s initial ideas would undermine a growing part of Thailand’s digital economy and

discriminate against and restrict market access for U.S. technology firms.

Thai companies in traditional telecommunication and broadcasting services have called for

government regulation to “level the playing field,” claiming Internet-based services have an
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unfair regulatory advantage.” As in other nations pursuing similar regulations, NBTC is
trying to regulate OTT's under the outdated view that they are the same as traditional
telecommunications and content delivery providers.® In April 2017, NBTC indicated in a
draft proposal that OTT video services should be categorized like traditional broadcast
businesses, registered with the government, required to set up a local office as a condition
of market entry, and required to pay a bandwidth fee on the consumption of OTT services.
Subsequently, NBTC tried to pressure both local and foreign OT'T service providers, such
as Facebook, Netflix, YouTube, and others, to register with the government by July 22,
2017 (which none of them did), with the threat that failure to do so would lead the agency
to undermine, and presumably block, their services in Thailand.®' Similarly, in May 2017,
NBTC released a proposal whereby the agency considered setting up a “control list” of the
top 100 content creators for OTT platforms. The head of NBTC’s broadcasting
committee, Colonel Natee Sukonrat, stated the rule was needed as, “The top 100 most
popular content providers or users on social media who influence public opinion will have
to be reined in (such as on Netflix, YouTube, and Facebook).”®

However, in July 2017, NBTC decided to delay these changes after receiving criticism
from foreign firms and business groups, such as the U.S.-ASEAN Business Council, that
the policy would undermine Thailand’s digital economy and the drafting process did not
allow enough time for feedback.> While the Thai government and NBTC have not made
any final decisions, they have also not ruled out the possibility of the final policy including
any parts of these initial proposals.®* Thailand’s approach to policymaking has raised a
number of issues about regulation in Thailand’s digital economy. For U.S. firms to be able
to enter and compete in it, Thailand needs to avoid these types of burdensome, vague, and

potentially arbitrary and discriminatory approaches to rules for the digital economy.

Ukraine

USTR should fully withdraw Ukraine’s GSP access. Ukraine’s dismal track record on
intellectual property protection and enforcement has made it a regular target for GSP
reviews. While Ukraine may not take advantage of GSP benefits or be a large market for
U.S. firms and intellectual property, it should remain a target for USTR, in part, because it
is a key regional exporter of pirated material into Europe. The first petition to remove
Ukraine’s GSP benefits was filed in 1999 (involving factories producing pirated CDs and
DVDs). For political reasons, Ukraine’s place on the Priority Watch List was suspended in
2014, but was subsequently re-added in 2015, before GSP benefits were partially
withdrawn at the end of 2017 due to inaction on a range of intellectual property issues.

IIPA initially filed a petition for Ukraine’s GSP eligibility to be reviewed in 2011. And at
GSP-related hearings in 2017, it reported little had changed on intellectual property
protections in the country since then. Ukraine was designated a Priority Watch List

country in the 2018 Special 301 Report on three grounds:

1. The unfair, nontransparent administration of the system for collective management

organizations (CMOs), which are responsible for collecting and distributing royalties
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to U.S. and other right holders. Ukraine has a chaotic and ineffective situation with 18
competing collecting societies, some of which are rogue, illegitimate CMOs that have
operated freely in Ukraine for years, collecting royalties, but not distributing those

royalties to legitimate right holders.
2. The widespread use of unlicensed software by Ukrainian government agencies.

3. The failure to implement an effective means to combat the widespread online
infringement of copyright in Ukraine. While some notorious websites hosted in
Ukraine have been taken down, it remains home to a number of others. Furthermore,

there have been few prosecutions for those sites that were taken down.®

RESPONDING TO COUNTERARGUMENTS AGAINST LIMITING GSP ACCESS

Stricter enforcement of GSP’s criteria will spur opposition, both domestic and foreign.
GSP recipients and their allies will object, claiming they are being treated unfairly, these
countries can only grow through exports and import substitution approaches, and
developed countries should not be telling developing countries how to act in any case.
Indeed, many developing countries misguidedly see mercantilist trade policies as a
shortcut to greater levels of economic growth. Policymakers in many of these countries
believe the nontariff barriers that make up a modern mercantilist’s toolbox replace the role
of tariffs in the already tried-and-failed state-directed development models of the 20th
century, which largely focused on important substitution and export-dependent growth. As
was the case with traditional mercantilism, its modern form values short-term outcomes
over the long term, while ignoring more effective economic policies. For example, while
intellectual property theft can be good for a country’s workers and consumers in the short
run, over the long run, it stifles incentives for innovation and discourages foreign direct

investment, thus ultimately hurting the countries’ workers and consumers (i.e., taxpayers).*

This demonstrates how blocking, limiting, or favoring national champions (as many of
these mercantilist policies aim to do) in new digital services and general-purpose
technologies (notably ICT) hurts consumers and business customers over the short- and
long run—while having at best mixed benefits for local producers. Although mercantilist
policies appear to benefit the countries that institute them, in reality, they actually harm
these economies. First, these barriers (whether tariff or nontariff) tend to raise the cost of
key capital goods, such as information and communications technologies, which damages
capital goods-using sectors and lowers innovation, productivity, and economic growth.
Second, mercantilist policies cause reputational harm to a country that damages its
attractiveness as a location for foreign direct investment, including damaging countries’

participation in global value chains for the production of high-technology products.®’

Domestically, some will argue that because trade is almost always an unalloyed good, even
if our trading partners engage in mercantilist practices, limiting imports by eliminating the

GSP would hurt the U.S. economy. But opponents of stricter enforcement fail to recognize
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the longer-term damage that mercantilist trade policies inflict not only on the U.S.

economy and firms and workers, but also on the global economy.

For example, weak or discriminatory intellectual property protection and enforcement,
along with fragmented global markets and production networks, undermines crucial
contributors to U.S. innovation and competitiveness. Countries stealing intellectual
property hurts U.S. firms and consumers, lowering the overall rate of innovation, giving
consumers fewer choices, and ultimately leading to higher prices (because if other nations
didn’t steal, companies would not have to charge other consumers more to cover

lost revenues).

Relatedly, allowing mercantilist policies to proliferate undermines the ability of U.S. firms
to reap the rewards of their innovation, which is essential for them to obtain the resources
necessary to pursue the next generation of innovation. The nontariff barriers that restrict or
keep out U.S. tech firms reduce their competitiveness, discourage their innovation, and
thwart their ability to achieve economies of scale. These barriers also lead to excess

competition, which allows weak firms to artificially remain in the market.

Finally, some U.S. importers of GSP-covered goods will argue that restricting GSP access
will hurt both their competitiveness and U.S. consumers. But the purpose of the GSP is to
support economic development and integration in developing countries that genuinely
embrace free-trade principles, not to reduce the import costs for certain U.S. firms who
happen to use goods exported by GSP-eligible countries. This is especially the case if these
countries are engaged in broader innovation mercantilism—through weak or nonexistent
intellectual property protection and enforcement and other nontariff barriers—which will
inevitably impose a broader economic cost on the U.S. economy and many other U.S.

firms involved in global trade in these sectors that are targeted by these measures.

CONCLUSION

Besides negotiating new (and enforceable) rules that address modern barriers to trade, the
United States needs to ramp up its use of existing trade enforcement tools—including GSP
eligibility—to contest growing foreign innovation mercantilism. Unfortunately, WTO
members have proven incapable of coming together to put in place the rules and
enforcement mechanisms that would make this unnecessary—often because many of these
countries are themselves complicit in the use of mercantilist practices. At best, it is
uncertain whether current trade rules under the WTO can be used to challenge some of
these modern barriers to trade, although the United States and others should definitely be
willing to initiate trade disputes at the WTO to test them. But the lack of trade disputes
that tackle many modern trade issues is due in part to many countries recognizing that
current trade rules are woefully out of date, thus creating considerable uncertainty about
the outcome of any such case. This leads to a corresponding reluctance to initiate a case,
which feeds back into the loop of unproven and uncertain rules. Given this context, the
United States should use the tools it has to address the many barriers to modern trade that

now exist.
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The GSP’s duty-free access provides USTR with significant leverage that should be applied
more forcefully to push trading partners—especially Brazil, India, Indonesia, and
Thailand—to address various policies they have implemented that deny U.S. firms fair and
reasonable access to their markets. In weighing the issues it considers part of GSP reviews,
USTR should place greater emphasis on the policies that affect firms in innovation-
intensive sectors, such as the digital economy and life sciences sectors. While more
proactive and forceful enforcement of the GSP’s trade criteria would only cover a subset of
U.S. trading partners, it would still help a great deal in addressing some emerging trade
issues (especially as it relates to data flows and intellectual property online and in the life
sciences sector) in some key markets. In doing so, it would also send a message to other
GSP countries that if they want to continue enjoying the benefits of the program, they
should not follow the lead of countries using innovation mercantilist policies and enacting
unwarranted barriers to trade. Finally, it is important to reiterate that these
recommendations are not intended to “punish” developing countries, but rather are
intended to leverage GSP privileges to prevail upon these countries that abandoning the
mercantilist-oriented practices documented here will actually produce stronger economic
growth outcomes for these countries over the long term, which, after all, is the core goal of

the GSP program anyway.
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